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United States Court of Appeals for the 
District of Columbia 


A District Court of the United States 

For the District of Columbia 

At Law No. 88,228. 

Morris Miller, Plaintiff, 

vs. 

Schwinn, Inc., a corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Amended Declaration 

Count No. One 

Filed February 11 1937 

In the District Court of the United States 
For the District of Columbia 

At Law No. 88,228 

Morris Miller, 7800 Alaska Avenue, N. W., Washington, 

D. C., Plaintiff, 

vs. 

Schwinn, Inc. a corporation, 5454 Thirtieth Street, N. W. 
Washington, D. C., Defendant. 

By leave of Court first had and obtained the plaintiff 
hereby files the following amended declaration and affidavit 
of merit: 

The plaintiff, Morris Miller, sues the defendant, Schwinn, 
Inc., (a corporation duly organized under the laws of the 
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State of Delaware, and having an agent and office and doing 
business in the District of Columbia,) for that whereas, 
heretofore, to wit, on the 5th Day of June, 1936, the plain¬ 
tiff was seized and possessed of certain parcels of real es¬ 
tate situate in Montgomery County, Maryland, shown as 
parcel “C” on a certain plat attached to and made part 
of a certain contract hereinafter referred to, the said con¬ 
tract bearing the date aforesaid; and, being so seized and 
possessed, the plaintiff, on the day and year aforesaid, at 
the City of Washington, in the District of Columbia, en¬ 
tered into a contract, in writing, under seal, with the de¬ 
fendant, whereby the plaintiff covenanted and agreed to 
and with the defendant to convey, or cause to be conveyed 
to the defendant, by deed with special warranty, the 
2 parcels of real estate aforesaid, containing approxi¬ 
mately 58,890 square feet, and further agreed to pay 
to the defendant at the time of the consummation of the con¬ 
tract the sum of Eight Hundred ($800.00) Dollars in cash, 
in consideration whereof the defendant, acting by its Presi¬ 
dent and Agent thereunto duly authorized, by its certain 
writing obligatory, sealed with its seal, by its Agent there¬ 
unto lawfully and duly authorized, and now to the Court 
here shown, the date whereof is the day and year aforesaid, 
covenanted and agreed to and with the plaintiff to convey 
or cause to be conveyed to the plaintiff, on or before August 
15th, 1936, by deed with special warranty, all those par¬ 
cels of land in the District of Columbia, with the improve¬ 
ments thereon, known as Lots 43, 44 45 in square 3297, and 
Lots 92, 93, 94 and 95 in Square 3257 subject to certain first 
deeds of trust aggregating Sixty-four Thousand Five Hun¬ 
dred ($64,500.00) Dollars, with interest at six ( 6 %) per 
cent per annum, payable semi-annually, and a second deed 
of trust of Four Thousand Four Hundred ($4,400.00) Dol¬ 
lars, with interest at the rate of six (6%) per cent per an¬ 
num, payable semi-annually, all of which deeds of trust the 
plaintiff agreed to assume and pay. 

Plaintiff further avers that sometime prior to the exe¬ 
cution of the contract between plaintiff and defendant, re¬ 
ferred to herein as Exhibit No. One, and to wit, on April 
6, 1936, the parcels of land agreed by defendant to be con¬ 
veyed to plaintiff were equitably owned by the defendant, 
but on or prior to said date the title to the same had been 
conveyed to and was held in the name of a straw party for 
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the use and benefit of said corporation; and on April 6, 
1936, one Emily G. Schwinn, acting for and on behalf of the 
defendant, Schwinn, Inc., purchased from the Kass Realty 
Company, Inc. certain vacant land, paying therefore One 
Thousand ($1,000.00) Dollars in cash as a deposit, 
3 Six Thousand Five Hundred ($6,500.00) Dollars ad¬ 
ditional at time of settlement, and giving a certain 
note for the balance of the purchase price, secured by a 
second deed of trust against the land so purchased; that it 
was further agreed that the said purchaser, namely, Emily 
G. Schwinn, as part of the consideration for the execution 
of said contract, should assign, or cause to be assigned to 
Kass Realty Company, Inc., the land and improvements in 
the District of Columbia known as No. 5323, 5327, and 5331 
Fourth Street, Northwest (being part of the property 
thereafter by defendant Schwinn, Inc., agreed to be con¬ 
veyed to affiant) and it was further agreed between said 
parties that upon completion of the buildings to be erected 
upon the land sold as aforesaid by Kass Realty Company, 
Inc. the said property covered by plaintiff’s contract should 
be reassigned to the said purchaser; that said assignment 
was to be held by William D. Burns for the said Kass 
Realty Company, Inc. It was further agreed between said 
parties, namely, Emily G. Schwinn and Kass Realty Com¬ 
pany, Inc., that upon default in the completion of the erec¬ 
tion of the buildings on said land by the said purchaser the 
seller should be required to complete the same in order to 
protect its deferred purchase money and note and if in so 
doing it should incur any loss or expense which should not 
be reimbursed from the first trust loans, such loss or sum 
required to be expended to complete said buildings should 
be demanded from the purchaser by the seller, and failure 
of the purchaser to pay to the same should then cause the 
equity of the purchaser in the said Fourth Street property 
to be forfeited, and the same should be assigned and con¬ 
veyed to the seller, namely Kass Realty Company, Inc., as 
liquidated damages for the breach of said contract and not 
as a penalty. That it was further agreed by the said pur¬ 
chaser, namely, Emily G. Schwinn, that she would 
4- place a first deed of trust on said vacant land for a 
sum not exceeding Sixty-five Thousand ($65,000.00) 
Dollars, and that title to said land should be taken in the 
name of a person designated by her. 
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Plaintiff further avers that on June 25, 1936, a supple¬ 
mental contract was entered into between said Emily G. 
Schwinn and Kass Realty Company, Inc., whereby it was 
agreed that title to said land so agreed to be purchased as 
aforesaid should be conveyed to Miriam Kelley. Affiant 
says that Miriam Kelley was likewise a straw party for de¬ 
fendant Schwinn Inc. In said supplemental agreement it 
was provided as follows: 

“The first party hereto shall, upon the execution of this 
Agreement, deposit with the Real Estate and Columbia 
Title Insurance Companies, IX ESCROW, a deed of con¬ 
veyance of lots 43, 44 and 45 in Square 3297, with improve¬ 
ments thereon, in favor of the second party hereto, to¬ 
gether with an executed duplicate original of this agree¬ 
ment, said deed to be held by said Title Companies in and 
upon the following conditions: 

“If said first party shall cause to be fully erected and 
completed the certain stores and apartment buildings as 
provided in said contract dated April 8, 1936, said escrow 
deed shall be returned to said first party upon the written 
direction of Philip M. Julien. 

“But if said second party hereto shall be required to 
complete the erection of said stores and apartment build¬ 
ings as provided in said contract, and if in so doing it shall 
incur any loss or expenses which shall not be reimbursed 
to it from the construction loans secured on the land and 
premises conveyed to Miriam Kelley by the second party as 
aforesaid, or if said loss or expenses so incurred by it shall 
not be paid to said second party on demand, then said Title 
Companies shall, promptly on demand by said second party 
and upon the written direction of said Philip M. Julien de¬ 
liver said escrow deed to said second party, as liquidated 
damages for the breach of said contract and not as a 
penalty, the parties hereto agreeing the total measure of 
damages which may be sustained by said second party 
hereto will be uncertain and difficult of ascertainment.’* 

That pursuant to said contracts, a deed purporting to 
convey to Kass Realty Company, Inc. the said Fourth 
Street property was duly executed by the owner of 
5 the record title, and said deed was deposited with the 
Columbia Title Company, to be held in escrow upon 
the terms and conditions set forth in said contract of June 
25th, 1936. 
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Plaintiff further avers that on June 5th, 1936, when the 
defendant entered into its contract with plaintiff for the ex¬ 
change of said Fourth Street property, the title thereto was 
held as aforesaid in the name of a straw party for the use 
and benefit of the defendant, and said title was held sub¬ 
ject to the agreement of April 6th, 1936. 

That at the time of the execution of the contract between 
plaintiff and defendant, the defendant corporation, its 
agents and officers knew of the condition of said title and 
the contract aforesaid, but plaintiff had no knowledge or 
information as to said title and said contract, and believed 
that defendant had legal title to said Fourth Street prop¬ 
erty and would be able to perform said contract of ex¬ 
change. 

That on August 15th, 1936, defendant acting by its duly 
authorized Agent, informed plaintiff that its title to the 
Fourth Street property was affected and charged with the 
contracts aforesaid, and further that it would not be able to 
convey or caused to be conveyed, the legal title to the prop¬ 
erty until the buildings on the land purchased from Kass 
Realty Company, Inc. had been completed pursuant to its 
contract of purchase of said land, and further advised 
plaintiff that it, the defendant, would be able to complete 
and would complete said buildings, within a period of less 
than sixty days. And thereafter the supplemental contract 
of August 30th, 1936, whereby the defendant’s time for the 
performance of its contract with plaintiff was extended to 
October 16th, 1936, as hereinafter set forth. The said 
6 supplemental contract expressly recites that the de¬ 
fendant had defaulted in the performance of its con¬ 
tract of June 5th, 1936. 

Plaintiff guaranteed that the land to be by him con¬ 
veyed was zoned for apartment house purposes, and fur¬ 
ther covenanted and agreed that before date of settlement 
he would, at his own expense, put in suitable and sufficient 
sewer and water services for said land so to be conveyed 
by him. 

The defendant, Schwinn, Inc., for a long period of time 
prior to June 5th, 1936, had been, and now is, engaged in the 
business of constructing apartment houses and dwellings in 
llie District of Columbia and in the surrounding communi¬ 
ties, and as result of experience gained during the conduct 
of its said business the President and General Manager of 
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the defendant company on said date had knowledge of the 
fact that there exists in the State of Maryland pursuant 
to an Act passed by the legislature of said State, a certain 
Commission known and designated as the Washington 
Suburban Sanitary Commission, having sole power to pro¬ 
vide means for the disposal of sewerage and having in 
charge the construction of all sewers within Montgomery 
County, (in which County the land contracted to be con¬ 
veyed by the plaintiff to the defendant was and is situated) 
and that pursuant to said law no person is permitted to 
construct a sewer or sewerage system except under plans 
and specifications prepared by said Commission and under 
its supervision. The defendant further knew that the 
Commissioners of the District of Columbia had and have 
exclusive jurisdiction over the construction of all sewers 
in the District of Columbia. 

Plaintiff further avers that the parcel of land in Mont¬ 
gomery County agreed to be conveyed by the plaintiff to the 
defendant and known as Parcel 4 C’ on the plat above re¬ 
ferred to, contains 58,890 square feet, and has a 
7 frontage of 146.70 feet on Eastern Highway in the 
State of Maryland, facing the boundary line of the 
District of Columbia: that Eastern Avenue is located en- 
tirelv within the District of Columbia, and there is no 
sewer on Eastern Highway adjacent to the property afore¬ 
said accessible for use in connection with the aforesaid 
property situated in the State of Maryland. At the time 
of the execution of the contract of June 5th, 1936, there was 
already installed and in operation a public sewerage system 
on Blair Road, in the State of Maryland, but none on East¬ 
ern Avenue, all of which was at said time known to the de¬ 
fendant corporation, its officers and agents; and defendant 
on said date further knew that the plaintiff could comply 
with its covenant to put in suitable and sufficient sewerage 
service for the property solely and only by giving the prop¬ 
erty aforesaid a proper and appropriate connection with 
tlie public sewerage system in the State of Maryland. 

Plaintiff further avers that he submitted a plat of the 
aforesaid property to the Washington Suburban Sanitary 
Commission and requested said Commission to prepare ap¬ 
propriate plans for sewerage service to said property, and 
pursuant to the express demand of the said Commission, 
and in order that suitable sewerage should be furnished for 
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said property, the Commission required the owner of said 
land to dedicate a certain area for the purpose of the con¬ 
struction and maintenance of such sewer by the Washing¬ 
ton Suburman Sanitary Commission, said area being, to 
wit: the easterly G feet running from Juniper Street to 
Blair Road, for a distance of 201.67 feet; and the owner 
of said land accordingly made said dedication for the sole 
purpose aforesaid. Plaintiff further avers that for the 
purpose of obtaining the use of the public sewerage sys¬ 
tem aforesaid lie, on the 17th Day of July, 1936, paid to 
the said Sanitarv Commission the sum of Two Thou- 


8 sand ($2,000.00) Dollars to cover the cost and ex¬ 
pense incident to the construction of the sewer on 
the land aforesaid, and thereafter the said Commission 
promptly installed a sewer, which was entirely adequate 
for the purpose of furnishing proper sewerage for the 
land aforesaid, and for apartment houses if and when 
built on said land; Und the said sewerage svstem is at 
the present time being used for apartment houses located 
adjacent to Blair Road further removed from the source 
of the pump than the property known as Parcel ‘C’ the said 
apartments being on what is known and marked as Parcel 
‘A’ on the plat attached to the contract aforesaid, and the 
said Sanitary Commission has approved plans for an 
apartment house containing one hundred (100) units in ad¬ 
dition to an apartment house already constructed contain¬ 
ing fifty-two (52) units. The sewer in question was in¬ 
stalled on a grade established by the Washington Suburban 
Sanitary Commission and there was installed by said Com¬ 
mission near the intersection of Blair Road and Eastern 


Avenue, a pump adequate to lift the sewerage to the proper 
level, the cost of which pump was fully paid for by the 
Washington Suburban Sanitary Commission with money 
furnished by the plaintiff, and there is and will be no ex¬ 
pense to the parcel of real estate aforesaid, or to the owner 
thereof, by reason of the construction or operation of the 
said pump, which cost of operation will be paid by said 
Sanitary Commission. 

Plaintiff further avers that in the District of Columbia 
and in the State of Maryland, and elsewhere, it was and is 
the custom to have the sewerage and water systems oper¬ 
ated by pumps where the public sewer is not on grade with 



8 


MORRIS MILLER VS. SCHWINN, INC. 


the property to be served, and he further avers there is a 
difference of elevation of approximately six feet between 
Eastern Avenue and Blair Road, the land falling toward 
but not away from the sewer located on Blair Road, 

9 which custom and condition were known to the de¬ 
fendant and its President and General Manager at 

the time of the execution of the contract aforesaid. De¬ 
fendant knew that every sewerage and water system in 
cases of the kind in question is operated by means of a 
pump, and they further knew that in order for plaintiff to 
furnish a sewer for said parcel of real estate it would be 
necessary for plaintiff to have the plans and specifications 
approved by the Sanitary Commission and that no plans 
could or would be approved which would not provide for 
a pump of the kind installed. That defendant, its agents 
and officers, at the time of the execution of said contract of 
June 5th, 1936, knew that the sewerage system to be pro¬ 
vided by plaintiff for said property would be entirely 
within the State of Marvland is evidenced bv Section 9 of 
the aforesaid contract, which expressly provides that the 
defendant would assume the annual charges to be assessed 
against said property by the Washington Suburban Sani¬ 
tary Commission for the sewerage and water service. 

The said contract further provides that the same should 
be consummated, simultaneously, on or before the date last 
mentioned, namely, August 15th, 1936. 

In order to indemnify each other against loss as a re¬ 
sult of the breach of the said contract, the said parties 
thereto, (plaintiff and defendant herein) expressly coven¬ 
anted and agreed, in writing, to and with each other, that 
in the event either of the said parties should fail to com¬ 
ply with the terms of said contract, the defaulting party 
should pay to the party aggrieved as liquidated damages 
the sum of Five Thousand ($5,000.00) Dollars, in full settle¬ 
ment of any and all claims for damages as a result of said 
breach. 

10 Plaintiff further avers that thereafter, to wit, on 
the 31st Day of August, 1936, the plaintiff, at the 

special instance and request of the defendant entered into 
a supplemental agreement in writing, under seal, with the 
defendant, the latter acting by its President and Agent 
thereunto duly authorized, whereby the plaintiff did cove¬ 
nant and agree to extend the time for the consummation 
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and performance of said contract of exchange of real estate 
until the 16th Day of October 1936, and the defendant did 
covenant and agree to consummate and perform said con¬ 
tract on the date last-mentioned. 

The said supplemental contract, signed and sealed by the 
plaintiff and defendant, the latter acting by and through its 
duly authorized Agent, and bearing date the 31st Day of 
August, 1936, is here shown to the Court. 

Plaintiff avers that the property owned by him, and so 
agreed to be conveyed to the defendant was at all times 
zoned for apartment house purposes, and that he did at his 
own expense put in suitable and sufficient sewer and water 
service for said land, and that he was at all times able, 
ready and willing to perform the covenants of said con¬ 
tract on his part to be performed; and that on October 16th, 
1936, the plaintiff duly tendered himself ready, able and 
willing to perform the terms, covenants and conditions on 
his part to be performed; but the defendant on several oc¬ 
casions prior to the 16th day of October, 1936, and on the 
said last-mentioned date notified the plaintiff that it, the de¬ 
fendant, at said time was unable to perform its said con¬ 
tract, and further stated to the plaintiff that its failure to 
perform said contract was due solely to the fact that the 
said defendant at said time had not completed the houses 
on the land acquired from Kass Realty Company, Inc*., and 
because of its contract with the last-named corporation the 
deed held by the Real Estate and Columbia Title lu¬ 
ll suranee Companies in escrow, had not been returned 

to the defendant and consequently the defendant was 
then unable to convey the said land to the plaintiff pursuant 
to the terms of said supplemental contract; and defendant 
by its duly authorized Officer stated to the plaintiff that 
the said defendant was unable to convey to the plaintiff 
the property which it, the defendant, had covenanted and 
agreed to convey, and for that reason alone the defendant 
corporation declined performance of its said contract. 

And defendant on the 16th Day of October, 1936, failed 
and refused to consummate the said contracts and, with¬ 
out just cause or excuse failed and refused to convey to the 
plaintiff the parcels of land which the said defendant had 
covenanted and agreed to convey to the plaintiff; and by 
virtue of the terms of the contracts aforesaid, the defen¬ 
dant covenanted to pay to the plaintiff the sum of Five 
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Thousand ($5,000.00) Dollars, as liquidated damages. 
Nevertheless, the defendant has totally failed and refused 
to pay to the plaintiff the said sum of Five Thousand 
($5,000.00) Dollars, or any part thereof, though often re¬ 
quested, and has not kept the said covenant, but hath broken 
the same. 

Plaintiff annexes hereto a true copy of the contract of 
June 5th, 1936, and of the supplemental contract of August 
31st, 1936. 

Whereby, and by reason whereof, the plaintiff has been 
damaged in the sum of Five Thousand ($5,000.00) Dollars, 
according to the bill of particulars hereto annexed and 
made part hereof. 


Count No. Two 

And the plaintiff sues the defendant for other money due 
and owing by the defendant to the plaintiff, for that, 
12 whereas heretofore to wit, on June 5th, 1936, the 
plaintiff agreed to convey or cause to be conveyed to 
the defendant by deed with special warranty, certain par¬ 
cels of real estate situate in Montgomery Countv, Marv- 
land and shown as Parcel ‘C’ on a certain plat attached to 
and made part of a contract bearing the date aforesaid, en¬ 
tered into between the plaintiff and defendant, and the 
plaintiff further agreed to pay to the defendant at the time 
of the consummation of said contract the sum of Eight Hun¬ 
dred ($800.00) Dollars, in cash; and in consideration there¬ 
of the defendant, acting by its President and Agent there¬ 
unto duly authorized, in writing, agreed to convey or cause 
to be conveyed to the plaintiff by deed with special war¬ 
ranty all those parcels of land in the District of Columbia 
with the improvements thereon known as Lots 43, 44 and 
45 in Square 3297, and Lots 92, 93, 94 and 95 in Square 
3257, subject to certain first deeds of trust aggregating 
Sixty-four Thousand Five Hundred ($64,500.00) Dollars, 
with interest at six (6%) per cent per annum, payable semi- 
annuallv and a second deed of trust for Four Thousand 
Four Hundred ($4,400.00) Dollars, with interest at the rate 
of six (6%) per cent per annum, payable semi-annually, all 
of which deeds of trust the plaintiff agreed to assume and 
pay; it being agreed between the plaintiff and defendant in 
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the by said contract, in writing, that the same should be con¬ 
summated simultaneously on or before August 15th, 1936; 
and in order to indemnify each other against loss as a re- 
suit of the breach of said contract the said parties thereto 
(plaintiff and defendant herein,) agreed that in the event 
either of the said pa/tics should fail to comply with the 
terms of the said contract, the defaulting party should pay 
to the party aggrieved, as liquidated damages, the sum of 
Five Thousand ($5,000.00) Dollars, in full settlement of 
any and all claims for damages as a result of said 
13 breach. A true and correct copy of said contract 
duly executed by plaintiff and defendant, the latter 
by its agent thereunto duly authorized is, hereto annexed 
and made part hereof, marked “Exhibit No. One”. And 
plaintiff avers that prior to and on the 15th Day of August, 
1936, the defendant notified the plaintiff that it, (the defen¬ 
dant,) would be unable to consummate and perform the 
said contract on the date last aforesaid, for the sole reason 
that the defendant could not convey the said parcel of real 
estate to the plaintiff because of the outstanding deed held 
in escrow bv the Heal Estate and Columbia Title Insurance 
Companies, pursuant to the defendant’s contracts with the 
Kass Realty Company, Inc., the terms of which are substan¬ 
tially set forth in the first count hereof, and are hereby re¬ 
ferred to and made part hereof as though expressly re¬ 
peated herein; and thereafter, to wit, on August 31st, 1936, 
the plaintiff, at the special instance and request of the de¬ 
fendant, entered into a supplemental agreement, in writing, 
with the defendant whereby the plaintiff did agree to extend 
the time for the consummation and performance of said 
contract of exchange of real estate to the 16th Day of Octo¬ 
ber, 1936, and the said defendant by its President and 
Agent, thereunto duly authorized, signed said last-men¬ 
tioned supplemental agreement and agreed to consummate 
said contracts on the 16th Day of October, 1936. The said 
supplemental contract expressly recited that the defendant 
had defaulted in the performance of its contract of June 
5 th, 1936. 

A true and correct copy of said contract is hereto an¬ 
nexed and made part hereof, marked “Exhibit No. Two”. 

Plaintiff further avers that he was at all times ready, 
able and willing to perform the covenants of said contract 
on his part to be performed, but defendant on the 
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14 16th Day of October, 1936 and on several occasions 
prior thereto notified the plaintiff that it, (the said 
defendant,) was unable and was not ready or willing to 
consummate the said contracts on the aforesaid date of 
settlement for the sole reason that the said defendant at 
said time had not completed the houses on the land ac¬ 
quired from Kass Realty Company, Inc., and because of 
its contract with the last-named corporation the deed held 
by the Real Estate and Columbia Title Insurance Com¬ 
panies in escrow, had not been returned to the defendant, 
and consequently the defendant was then unable to con¬ 
vey the said land to the plaintiff pursuant to the terms 
of said supplemental contract; and defendant by its duly 
authorized Officer stated to the plaintiff that the said de¬ 
fendant was unable to convey to the plaintiff the property 
which it, the defendant, had covenanted and agreed to con¬ 
vey, and for that reason alone the defendant corporation 
declined performance of its said contract. 

And the defendant, on the 16th Day of October, 1936, 
breached the said contracts, and without just cause or ex¬ 
cuse failed and refused to convey to the plaintiff parcels of 
real estate which the said defendant had agreed to convey 
to the plaintiff, and thereafter, by virtue of the terms of 
the contract aforesaid, and particularly the clause for liqui¬ 
dated damages, the defendant became indebted to the plain¬ 
tiff in the sum of Five Thousand ($3,000.00) Dollars. 

Nevertheless, although often requested, the defendant 
has totally failed and refused to pay to the plaintiff the sum 
of Five Thousand ($5,000.00) Dollars, or any part thereof. 

Whereby, and by reason whereof, the defendant has be¬ 
come and is indebted to the plaintiff in the full sum of Five 
Thousand ($5,000.00) Dollars. 


15 Count No. Three 

And the plaintiff sues the defendant for that whereas, to 
wit, on the 5th Day of June, 1936, the plaintiff and defen¬ 
dant entered into a certain contract in writing bearing said 
date, for the exchange of certain real estate, (the said con¬ 
tract and the execution thereof being specifically described 
in the first count of the declaration herein, the allegations 
whpreof are hereby specifically referred to and made part 
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hereof.) Said contract provided that the terms thereof 
should be consummated on or before August 15th, 1936, on 
which date the defendant notified the plaintiff that it, (the 
defendant,) was unable and unwilling to consummate and 
perform the said contract; and thereafter the plaintiff, at 
the special instance and request of the defendant entered 
into a supplemental contract, in writing, with the defen¬ 
dant whereby plaintiff did covenant and agree to extend the 
time for the consummation and performance of said con¬ 
tract of exchange to the 16th Day of October, 1936; and 
the defendant, by its President and Agent thereunto duly 
authorized, in consideration of the said extension of time, 
did agree to pay to the plaintiff on October 16th, 1936, the 
full sum of Two Thousand Five Hundred ($2,500.00) Dol¬ 
lars. The said supplemental contract, bearing the signa¬ 
tures and seals of the plaintiff and defendant, the latter 
by its Agent thereunto duly authorized, is here brought into 
Court. Said defendant has failed and refused to perform 
its said contracts. 

Nevertheless, the defendant, though often requested, has 
failed and refused to pay to the plaintiff the said sum of 
Two Thousand Five Hundred ($2,500.00) Dollars, or any 
part thereof, though long overdue. 

All to the damage of the plaintiff in the further sum 
of Two Thousand Five Hundred ($2,500.00) Dollars. 
16 'WHEREFORE, the plaintiff brings this suit, and 
claims of the defendant the sum of Seven Thousand 
Five Hundred ($7,500.00) Dollars, with interest from Octo¬ 
ber 16th, 1936, according to the Particulars of Demand 
hereto annexed and made part hereof. 

MILTON STRASBURGER 
DAVID HORNSTEIN 
Attorneys for Plaintiff 

MILTON STRASBURGER 
DAVID HORNSTEIN 

Attorneys for Plaintiff 

1 consent to the filing hereof: 

JOSEPH T. SHERIER 

A tty for Deft 
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17 Particulars of Demand 

* * * 

Washington, D. C. 

SCHWINN, INC., Dr. 
to 

MORRIS MILLER, 

October 17th, 1936—Amount due and payable by 
defendant Schwinn, Inc. to Morris Miller, 
plaintiff, for stipulated damages, pursuant to 
covenant of contracts between said parties 
set forth in the Declaration and because of 
the breach of said covenant by Schwinn, Inc. 
by failing to comply with the terms of said 
contracts, and because of refusal of Schwinn, 

Inc. to convey to Morris Miller the several 
parcels of real estate covenanted to be con¬ 
veyed by defendant Schwinn, Inc. to said 
plaintiff . $5,000.00 

October 17,1936—Amount due and payable by de¬ 
fendant, Schwinn, Inc., to Morris Miller, 
plaintiff pursuant to written contract of 
August 31, 1936, for extension of time for 
the performance of contract relating to real 
estate pursuant to the agreement of the said 
Schwinn, Inc. to pay for said extension.$2,500.00 


Total . $7,500.00 

MILTON STRASBURGER 
DAVID HORNSTEIN 
Attorneys for Plaintiff . 


18 Plea to First and Second Counts of Amended 

Declaration 

Filed March 31 1937 
• # * 

For plea to the first and second counts of the amended 
declaration, the defendant admits the execution of the con¬ 
tract of June 5, 1936, by which the plaintiff agreed to con- 
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vey to the defendant the Maryland property “free and 
clear of encumbrance.” The contract contained the further 
provision “that the title to each property shall be good 
of record and in fact subject only to covenants of record 
and encumbrances herein mentioned, if any. Should either 
title, upon examination, be found defective, this agree¬ 
ment shall, at the option of the vendee of such property be 
and become null and void, but neither party hereto shall be 
liable to the other for anv damage bv reason of such defec- 
tive title, and they hereby accordingly release each other 
from anv such liabilitv.” Xo encumbrance against the 
Maryland property is mentioned in the contract. The de¬ 
fendant avers that on the 15th day of June 1936, without its 
knowledge or consent, the then record owner of the Mary¬ 
land property dedicated to the Washington Suburban Sani¬ 
tary Commission, for the purpose of drainage, and con¬ 
structing, maintaining and operating a sewer, a part of the 
land which the plaintiff had agreed to convey to the defen¬ 
dant free and clear of encumbrances. The dedication thus 
made embraced that part of the land agreed to be con- 
veved to the defendant described as the easterlv six feet 
running from Juniper Street to Blair Road for a distance 
of 201.67 feet. The defendant denies that it ever erected 
any dwellings or other structures in Maryland. It knew 
of the existence of the Washington Suburban Sanitary 
Commission, but had no knowledge of its powers or duties. 
It denies that it knew it would be necessary for the plain¬ 
tiff to dedicate any portion of the land to be conveyed to 
it for the purpose of providing sewer and water 
19 facilities, but on the contrary avers that the contract 
sued upon prohibits the creation of any such encum¬ 
brance. It was not advised by the plaintiff of the dedica¬ 
tion above mentioned or of the alleged necessity therefor. 
It denies that the Washington Suburban Sanitary Com¬ 
mission demanded or required of the plaintiff that he dedi¬ 
cate or cause to be dedicated, for sewer purposes, a part 
of the land to be conveyed to the defendant, and avers the 
fact to be that sewer and water service could have been 
provided without such dedication, and that the means 
adopted by the plaintiff was for the purpose of reducing the 
cost to him of providing such service and, at the same 
time, to provide sewer and water service for his own and 
other property situated between Blair Road and Eastern 
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Avenue some distance westerly from the parcel agreed to 
be conveyed to the defendant. 

The defendant denies that the sewer service provided by 
the plaintiff is suitable and sufficient, but on the contrary 
avers that the system installed by the plaintiff is so con¬ 
structed and located, and is so far below the grade or level 
of the main or trunk line sewer with which it would have to 
be connected as to render it incapable of carrying off or 
draining the sewage from the land when improved by apart¬ 
ment houses, without the aid of pumps or other mechanical 
means; that such system is not suitable and sufficient in 
that the mechanical means thus necessary to be employed 
would be subject to the danger of frequent breakdown and 
consequent disrepair, resulting in the failure of such system 
to properly dispose of the sewage. The defendant further 
avers that the installation of such a sewage system would 
result in great impairment and depreciation of the value of 
the property, when improved by the erection of apartment 
buildings thereon, as contemplated by the parties. The 
defendant denies that it knew of any custom to use pumps 
for such purpose in the State of Maryland or the 
20 District of Columbia, or of any requirement of the 
Washington Suburban Sanitary Commission to that 
effect. It denies that it knew that the sewer the plaintiff 
agreed to construct would be in the State of Maryland. It 
denies that the plaintiff was ready and willing to perform 
his contract and to convey the Maryland property to the 
defendant free and clear of encumbrance, and denies that 
the deed tendered by the plaintiff purported to convey an 
unencumbered title to the land. It denies that its refusal 
to accept the deed was without justification and avers the 
fact to be that the deed tendered by the plaintiff was not the 
deed required by the contract, in that the title of the plain¬ 
tiff was encumbered by the dedication hereinbefore men¬ 
tioned. 

WHEREFORE, the defendant denies that it is indebted 
to the plaintiff in the sums in these counts claimed. 

Plea to Third. Count of Declaration 

For plea to the third count of the amended declaration 
the defendant admits that it entered into the contracts of 
June 5,1936, and August 31, 1936. It avers that the agree- 
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ment of June 5, 1936, bound the plaintiff to convey to the 
defendant tlie Maryland property free and clear of encum¬ 
brances and provided that in the event the title of either 
party to the land to be conveyed was encumbered in any 
respect other than as mentioned in that contract it should 
become null and void, neither party should be held liable 
for any damages for failure to convey, and each party 
thereby released the other from any such damages. The 
defendant avers that after the execution of that contract, 
on June 15, 1936, without the knowledge or consent of the 
defendant, the plaintiff caused and permitted the Maryland 
property to be encumbered by a dedication then made to the 
Washington Suburban Sanitary Commission for the 
21 purpose of drainage and constructing and maintain¬ 
ing a sewer on said land, as alleged in the defen¬ 
dant’s plea to the first and second counts of the amended 
declaration, which allegations are hereby referred to and 
made a part of this plea. The defendant further avers 
that no mention of the encumbrance created by the dedica¬ 
tion above referred to is contained in the contract, nor is 
any such encumbrance indicated upon the plat attached 
to and made a part of the contract filed as an exhibit to the 
amended declaration. The defendant therefore avers that, 
by reason of the dedication aforesaid, the plaintiff was un¬ 
able, either on August 15, 1936, or October 16, 1936, to con¬ 
vey to the defendant an unencumbered title to the Mary¬ 
land property, which fact was well known to the plaintiff 
at the time of the execution of the supplemental agreement 
on August 31, 1936, but was by him concealed from the 
defendant. The defendant denies that the plaintiff per¬ 
formed or tendered performance of his contract of June 5, 
1936, in that he did not provide a suitable and sufficient 
sewer and water system as in said contract required, as 
alleged in the plea to the first and second counts of the 
amended declaration, which allegations are hereby referred 
to and made a part of this plea. 

WHEREFORE, the defendant denies that it is indebted 
to the plaintiff in the sum claimed in this count, or in any 
other sum whatever. 

LECKIE & SHERIER 

By JOSEPH T. SHERIER 
Attorneys for Defendant. 
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22 Condensed Statement, in Narrative Form , of 

, Evidence Adduced at Trial. 

Filed May 8 1939 
• * * 

Witness David Homstein, produced on behalf of the 
plaintiff, testified in substance as follows: 

I drew the contracts and participated in all of the nego¬ 
tiations between Miller and Schwinn, Inc. in this case. 
Schwinn expressed an intention to erect five apartment 
buildings on the land it was buying from Miller. Miller 
told Taube Schwinn’s authorized agent, at the time the 
contract of June 5, 1936 was being negotiated that he, 
Miller had already contacted the Washington Suburban 
Sanitary Commission, and had already arranged for ade¬ 
quate sewer and water facilities for Parcel “A” and that 
ht the same time he was arranging for sewer and water 
facilities for Parcel “C”. Taube said he had to be assured 
that the sewer and water would be sufficient to take care of 
the building operations shown on the picture exhibited to 
us. Mr. Taube insisted upon adequate sewerage and water 
facilities for the apartment houses proposed, and he was 
satisfied to leave it to Mr. Miller to install, knowing that 
Mr. Miller was leaving it to the Washington Suburban 
Sanitary Commission, and that Mr. Taube could fall back 
on them; Mr. Taube was perfectly satisfied to leave it to 
the Washington Suburban Sanitary Commission. It was 
agreed that settlement was to be made at the District- 
Lawyers Title Company. 

Two or three days before August 15, 1936, Taube told 
us that his (Schwinn’s) property was in another deal and 
it would be impossible for him to deliver the seven buildings 
on August 15th. Taube asked for time to straighten out 
this other affair. Nothing was then mentioned about the 
sewer. On August 31, 1936, Taube agreed to pay 

23 $2,500.00 if Miller would waive the settlement or ex¬ 
tend the time for settlement for sixty days and not 

require them to go thru with the deal when they were not 
able to do it. Two or three days before October 16, 1936, 
Taube told Miller and me “Boys, I cannot go thru with the 
settlement on the 16th of October because the title to my 
property is still held up.” The first time Miller or I knew 
anything about Schwinn’s property being tied up was just 
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before the 15th of August, 1936. Mr. and Mrs. Miller and I 
went to the Title Company on October 16th, ready to settle, 
and we had with us a deed which I had prepared to the 
property. We saw Taube after we left the Title Company 
on October 16th, and he said he was very sorry but there 
was nothing he could do because his property was tied up, 
but if we would give him time it could be straightened 
out. Nothing was said that day about the sewer. Neither 
the $5,000.00 nor the $2,500.00 has been paid. The first I 
heard of the complaint about the sewer was either im¬ 
mediately before we filed the suit or a few days thereafter 
when we received the pleas to the declaration. 

The following exhibits were thereupon offered by the 
plaintiff, and admitted in evidence: 

(a) Contract dated June 5, 1936, for the exchange of 
properties, plaintiff’s exhibit “A”, hereto attached and 
hereby made a part hereof. 

(b) Supplemental contract dated June 5,1936, plaintiff’s 
exhibit “B”, hereto attached and hereby made a part 
hereof. 

(c) Contract dated August 31, 1936, plaintiff’s exhibit 
“ C ”, hereto attached and hereby made a part hereof. 

(d) Miller’s application to the Washington Suburban 
Sanitary Commission, for sewer and water, plaintiff’s ex¬ 
hibit “F”, hereto attached and hereby made a part hereof. 

(e) Acknowledgment of foregoing application, plaintiff’s 
exhibit “G”, hereto attached and hereby made a part 
hereof. 

(f) Plat—plaintiff’s exhibit “I”, hereto attached and 
hereby made a part hereof. 

24 Witness Morris Miller, testified substantially as 
follows: 

Substantiated the entire testimony of witness David 
Horn stein. On May 22, 1936, Miller applied to the Wash¬ 
ington Suburban Sanitary Commission for sewer and water 
for Parcel “A”. Miller did not know on May 22,1936, that 
he would sell parcel “C” to Schwinn. At the request of 
Mr. Hall, Chief Engineer for the Washington Suburban 
Sanitary Commission, Miller on June 15, 1936, caused de¬ 
dication to Washington Suburban Sanitary Commission of 
a strip of land six feet wide by the full depth of Parcel 
“0”, from Juniper Street to Blair Road, for the purpose 
of securing sewer and water for parcels “A” and “C”. 
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The dedication method of providing sewer and water was 
the only method indicated to Miller bv anvone at the Wash- 
ington Suburban Sanitary Commission. Miller has now 
erected seventy-two apartment units on Parcel “C’\ and 
the water and sewer thus installed are adequate. 

Witness Harry R. Hall, testified substantially as follows: 

I am the Chief Engineer for the Washington Suburban 
Sanitary Commission, and have been so employed for over 
twenty years. The Washington Suburban Sanitary Com¬ 
mission has sole authoritv over sewers in the District in 
which Parcel “C” is located. 

I have charge of engineering, designing, construction and 
operation of water and sewer systems under the Wash¬ 
ington Suburban Sanitarv Commission’s control. 

At the time of the receipt of Miller's application there 
was no public sewer adjacent to the property owned by 
him. The nearest sewer was in Blair Road, between .Juni¬ 
per Street and Eastern Avenue. 

I made a study of the engineering problem involved. 

The Brooke Tea House lies between Parcels “A” and 
“C”. 

The Commission had theretofore authorized the construc¬ 
tion of a sewer to serve the Smith property. The property 
east of Parcel “C” is owned by private parties and is im¬ 
proved by dwelling houses. 

The ground in this vicinity slopes, and there is a little 
stream or a valley coming down to the District line, and 
when we designed our sewers for the Smith property (indi¬ 
cated on a plat), we naturally found it necessary to lay the 
sewer in the low-lying area in the valley, and we continu¬ 
ously followed that down to the District of Columbia. 
25 In providing the sewer for that property there 
was no point at which we could operate without drain¬ 
ing into the stream and polluting the stream, so that the 
only manner in which we could serve that property was by 
a pumping station on the line indicated, to elevate the 
sewerage up to this sewer (indicated), which was at a 
higher elevation. 

When the application from Miller was received with re¬ 
spect to Parcel “A”, we considered the construction of that 
sewer to serve the property in what we regarded the most 
economical manner. We took into consideration everything 
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in the vicinity, as to how we could serve this entire area; 
we did not consider one lot by itself. 

From our standpoint the economical plan of construction 
was to come up Juniper Street, in the direction of the 
sewer, and to cross the Miller property on the east end of 
Parcel “ C ”. That would drain down to the sewer con¬ 
structed for Smith, and thence up to the District of Colum¬ 
bia sewer. And that was the plan I recommended to the 
Commission. 

After I received Miller’s application, he made no sugges¬ 
tion as to how the sewer was to be constructed. My conclu¬ 
sion was reached independently. 

The written report dated June 11, 1936, was received in 
evidence. It was as follows: 

“Application is made by Mr. Morris Miller who requests 
water and sewer service for an apartment group which he 
lias stated verbally to me is to contain forty apartments and 
to be put under construction in the near future to be con¬ 
structed at the westerly end of the property. The easterly 
end, which Mr. Miller also owns, is not to be developed by 
him this year. He may build another apartment group on 
it next year, or sell it. 

“The attached plan shows the location of the section of 
the property to be first built on and the approximate ar¬ 
rangement of the apartment house. 

“Water is already available to the property on Blair 
Road. 

“The Sewer will have to be extended from Juniper Street 
and connected with the sewer already authorized for the 
apartment development of Earnest L. Smith, south on 
Juniper Street passing in Juniper Street and crossing the 
easterly end of the Miller property to Blair Road and 
thence to the proposed building. Mr. Miller should be re¬ 
quested to dedicate a six foot right-of-way along the 
26 easterly boundary line. 

“As the sewer will discharge into the system to 
be built for the Smith apartment development, it will make 
use of the temporary sewerage pumping station to be con¬ 
structed near Eastern Avenue south of Juniper Street, to¬ 
ward the cost of which Mr. Smith has contributed $2,000.00. 

“As the Miller development will also use the station, Mr. 
Miller should be requested to contribute toward the cost, 
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and it is estimated that the cost of continuing the sewerage 
system to the District of Columbia will be something in 
excess of $3,500.00 We think that his property would bene¬ 
fit by this development and we fee} that he should con¬ 
tribute toward the construction of it. Of this $3,000.00, of 
which Mr. Smith has contributed $2,000.00, and the Miller 
Development will consist of about forty-eight apartments 
as against twenty-four apartments for the Smith develop¬ 
ment, we think that a fair division would be on the basis of 
Mr. Miller paying two-thirds and Mr. Smith paying one- 
third of the total amount, taking into consideration the 
salvage value which will not exceed $500.00 so that the Com¬ 
mission might be reimbursed to the extent of this $3,000.00, 
Mr. Smith should pav $1,000.00 and Mr. Miller should pav 
$ 2 , 000 . 00 .” 

If Miller had applied to the Commission for sewerage 
service for Parcel “C”, without regard to Parcel “A”, 
our problem would probably not have been different from 
what it was, because of the fact that it was right in that 
particular section that we wanted to have sewer extended 
over Juniper Street to Blair Road, in order that it would 
better serve that vicinity. We had been considering that 
problem for a number of years. 

When I made my recommendation I considered it to be 
“normal and reasonable”, and I so regard it. 

The Commission approved my recomendation, and 
authorized the construction of a sewer as it appeared on 
the plat. Miller delivered his check to the Commission for 
$ 2 , 000 . 00 . 

^filler had nothing whatever to do with the determina¬ 
tion of the kind of sewerage plant put into operation. 

The pumping station was in at the time the application 
was received or the report made. (The witness thereupon 
explained the need and operation of the pump.) Pumps are 
frequently used in Maryland and in the District of Colum¬ 
bia under similar circumstances. They operate adequately. 
There is no cost incident to the operation of the pump, as 
all costs are paid by the Sanitary Commission. 

The sewerage system for the Miller property was com¬ 
pleted and put in operation on September 3, 1936. 

Since the system has been installed Miller has con¬ 
structed a number of apartments on Parcel “A” and also 
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on Parcel “ C ”, and the system has been in operation for 
both Parcels.” 

27 Mr. Miller did not in any way interfere with me 
in reaching by conclusions about the matter. He did 
not recommend or suggest to the Commission any different 
method of construction. 

In constructing sewers we always take into consideration 
the law of gravity and follow the slope of the ground. As 
a matter of economy to the Sanitary District the dedica¬ 
tion was recommended and was made. It gave permission 
to the Sanitary District to allow a sewer to go through this 
property. The plan recommended by me could not have 
been carried out if the dedication had not been made by the 
owner of the property. 

I do not see how the Commission would have been in a 
position to adopt any other plan because it would have to 
look to me as to what should be done; it is the custom of the 
Committee to act in accordance with my recommendations 
in matters of this kind. In my opinion that was the best 
method for furnishing adequate sewer service in this par¬ 
ticular territory. I do not think any other plan would have 
been normal or reasonable. 

I did not discuss any question of economics with Mr. Mil¬ 
ler at anv time. 

The witness was asked: 

Why do you say it would not have been normal or reason¬ 
able to attempt any other plan? 

He answered as follows: 

“The ground falls this way and this way (indicating) 
and the sewer is laid in accordance with the slope of the 
ground. It would have been physically possible to have 
laid the sewer around here or around here and to come back 
to this same point, but the cost would have been greater. 
The ground at one point is about nine feet or so higher 
than the ground at another point and would have meant 
that the excavation depths or the depth of cut where you 
passed through the high point would have been double the 
normal depth of cut. We would have considered that an ab¬ 
normal cut. I never suggested to Mr. Miller that such 
a dee}) cut should be made because I did not consider it at 
the time.” 

The distance from here to here (indicating) for operat¬ 
ing services is 350 feet. The cut by the longer root is 600 
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feet, so that this would not have only involved a deeper cut 

and a consequently increase of cost, but it would have meant 

a longer sewer. In my opinion the use of these pumps 

does not in any manner impair the adequacy of the sewer 

svstem. The svstcm installed is sufficient. It could not 
» • 

have been installed without a pump. 

The time will come when there will be a permanent 
system put in without a pump—after the District has ex 
tended its sewer up that valley to Eastern Avenue but this 
will not occasion any additional cost to the property owner. 

Upon Cross-Examination the witness stated in 
28 substance, as follows: 

1 only had one conversation with Mr. Miller re¬ 
garding this sewer service. That was in our office. He 
brought out a plan of his proposed development, his apart¬ 
ment development and layout, and he stated that he wanted 
to see if it was possible to secure sewer service for that 
group located on Parcel “A”. At that time, he told me 
that lie did not know what he was going to do with Parcel 
“C”. He might either build an apartment group on it or 
might sell it. 

I do not remember whether I told him at that time that he 
would have to dedicate a strip across Parcel “C”. He was 
advised later on when the plat was completed, and I also 
notified the Commission that the dedication would have to 
be made. 

The witness was asked this question: 

“If Mr. Miller had declined to dedicate that strip across 
Parcel “C”, how would you have proceeded with the sewer 
service across Parcel “A”? 

The witness answered as follows: 

“I would probably have been requested by the Commis¬ 
sion to see what other plan could be followed to provide a 
sewer for that property.” 

There would have been a plan which in my opinion would 
have been feasible in the absence of that dedication. 
Namely, the plan that I have already indicated, going 
around the road into Juniper Street, that plan would have 
involved some additional expense. 

Q. That Mr. Miller would have had to shoulder? A. That 
would have been a question for the Commission itself to 
determine. 
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Q. What is the practice of the Commission with respect 
to those matters ? A. Usually where the cost of providing 
a service is excessive on account of a plan that is followed 
which is definitely different from what the Commission 
would prefer to build, they have a second applicant to con¬ 
tribute toward the excess cost. 

Q. Wouldn’t it have been possible to extend that sewer to 
Juniper Street through to Eastern Avenue and then up to 
a point where service for Parcel C could have been pro¬ 
vided? A. It would have been possible to extend it up to 
that point, but it would have been a question as to whether 
or not it would have given a complete service to Parcel 
“C” 

Q. Well, could the sewer have been carried from 
this point in Juniper Street out to Eastern Avenue 
(indicating) and along Eastern Avenue to Parcel “A” to 
the parcel that Mr. Miller then wanted to develop? A. It 
was physically possible, yes. 

Q. So that vou had these two wavs, two ways in which 
lliat service might have been provided either by way of 
Blair Hoad down to this point (indicating) or through this 
way and out Eastern Avenue (indicating) ? A. Not two 
ways that would have given a complete service to the en¬ 
tire area. 

Q. The Blair way would have insured service, would it 
not? A. It is a question whether it would have been neces¬ 
sary at all to lay anything up along the District line. 

Q. The question is whether the Blair Road route that I 
have suggested would have provided adequate service if it 
had not been possible to get that dedication. A. Yes, it 
would have provided adequate service for the Blair Road 
branch. 

Q. Now, you didn’t consider these other routes that had 
been suggested because Mr. Miller had stated that he would 
dedicate this strip across his land? A. That is right. 

In view of the dedication of that strip we assume at any 
time that we have the right to go in there if the occasion 
should arise and open up that sewer and repair it. Some¬ 
times such occasions do arise. 

No permanent structure can be erected over that right of 
way. The Commission might, at any time, enlarge the 
sewer within the dedication. As long as the sewer remains, 


26 


MORRIS MILLER VS. SCHWINN, INC. 


the Commission may go into it when necessary to keep it 
functioning properly. The dedication cannot be revoked 
bv Miller. 

The sewer along Blair Road as installed has brought 
adequate sewerage service to the apartments there. 

Witness J. Darby Bowman produced minutes of Wash¬ 
ington Suburban Sanitary Commission under date of Fri¬ 
day, June 26, 1936, approving Mr. Hall's recommendation 
for the installation of the sewer. The Commission 
MO considered no other plan. 

Witness T. Howard Duckett, Chairman of Wash¬ 
ington Suburban Sanitarv Commission, testified substan- 

• 7 

tiallv as follows: 

There is a building restriction within the area where Par¬ 
cel “C” is located, to the extent of eight feet on each side 
and twenty-five feet on the front; nothing could be built 
oil this restricted portion. The Washington Suburban 
Sanitary Commission has exclusive jurisdiction over the 
sewers in the area of Parcel “C”. I do not know, as a mat¬ 
ter of fact, that the Commission would have approved any 
other plan than the one recommended by Mr. Hall. 

Witness Robert T. Lee, Employee of Recorder of Deeds 
produced record of deed dated May 15 1936, from 
Schwinn, Inc. to Emily G. Schwinn, conveying in fee simple, 
the title to the parcels of land agreed to be conveyed by 
Schwinn, Inc. to Morris Miller; said deed having been re¬ 
corded at 10:05 o’clock a. m. on October 16, 1936—the date 
fixed by the contract for the conveyance of said property to 
Miller. 

All admissions contained in the pleadings in this case 
were offered by the plaintiff and were admitted in evidence. 
Upon motion for a directed verdict on behalf of the defen¬ 
dant, the Court granted the said motion and directed a ver¬ 
dict for the defendant, the Court’s opinion being as fol¬ 
lows: 

Opinion by Mr. Justice Letts 

The Court: Upon consideration of the demurrer, of 
course I had before me only the pleadings, but today I have 
the proof, that is, the benefit of the proof in support of the 
plaintiff’s declaration. 

I have no doubt that an easement such as we have here 
for a sewer, is an encumbrance of lien and is a defect in 
title. 
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Now, 1 recognize the fact that by the contract the plain¬ 
tiff was under an obligation to put in this sewer but his 
agreement was to put it in at his own expense. However, 
what he actually did was to put it in somewhat at the ex¬ 
pense of this defendant because it took 1200 square feet of 
this land which plaintiff had agreed to sell to the defendant, 
which deprived the defendant of any appropriate and 
normal use of that 1200 square feet of land, and of course, 
1200 square feet of land has some value. 

31 Furthermore, it appears from the evidence that 
this sewer was authorized by the Commission upon 
an application which had been made by Mr. Miller to serve 
Parcel “A”, and as 1 understand the testimony it does so 
serve Parcel “A”. That would mean that this 1200 square 
feet of ground was taken not only to comply with this re¬ 
quirement of the contract and provide a water sewer for 
Parcel “ C ” but that it was also taken in part to serve the 
plaintiff Miller with respect to his building operations on 
Parcel “A” which this defendant had no interest what¬ 


ever in. 

Now, if it is a defect of title, which I think it is, it was 
not such a title as the plaintiff undertook to convey to this 
defendant. That being so it would seem that the plaintiff 
has failed to show that he was able to perform this contract. 
Having put it out of his power to transfer to the defendant 
a title which he had agreed to give, 1 do not think it could 
hardly be said, under the evidence which we have heard, 
that this defendant waived anything. It is true that he 
(Schwinn) explained that he was unable to go through with 
the contract because he did not have the title to this land, 
but at that time, according to the evidence, he knew nothing 
about the plaintiff’s inability to perform. However, he 
later discovered the plaintiff’s inability to perform and sets 
it down in defense in this action and asserts it in this mo¬ 
tion which rests upon the plaintiff’s evidence. 

Now, it seems to me that the same reason must neces¬ 
sarily prevail with respect to the claim for $2,500.00 which 
is stated to be the consideration for a new agreement made 
to extend the time within which this transaction was to be 
closed. At the time that agreement to extend was made, the 
plaintiff’ knew that he had put it out of his power to go 
through with the contract and the consideration which was 
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the Commission may go into it when necessary to keep it 
functioning properly. The dedication cannot be revoked 
by Miller. 

The sewer along Blair Road as installed has brought 
adequate sewerage service to the apartments there. 

Witness J. Darby Bowman produced minutes of 'Wash¬ 
ington Suburban Sanitarv Commission under date of Fri- 

| - • 

day, June 26, 1936, approving Mr. Hall's recommendation 
for the installation of the sewer. The Commission 
JO considered no other plan. 

Witness T. Howard Duckett, Chairman of Wash¬ 
ington Suburban Sanitary Commission, testified substan¬ 
tial! v as follows: 

There is a building restriction within the area where Par¬ 
cel “C” is located, to the extent of eight feet on each side 
and twenty-five feet on the front; nothing could be built 
oil this restricted portion. The Washington Suburban 
Sanitary Commission has exclusive jurisdiction over the 
sewers in the area of Parcel “C”. I do not know, as a mat¬ 
ter of fact, that the Commission would have approved any 
other plan than the one recommended by Mr. Hall. 

Witness Robert T. Lee, Employee of Recorder of Deeds 
produced record of deed dated May 15 1936, from 
Schwinn, Inc. to Emily G. Schwinn, conveying in fee simple, 
the title to the parcels of land agreed to be conveyed by 
Schwinn, Inc. to Morris Miller; said deed having been re¬ 
corded at 10:05 o’clock a. m. on October 16, 1936—the date 
fixed by the contract for the conveyance of said property to 
Miller. 

All admissions contained in the pleadings in this case 
were offered by the plaintiff and were admitted in evidence. 
Upon motion for a directed verdict on behalf of the defen¬ 
dant, the Court granted the said motion and directed a ver¬ 
dict for the defendant, the Court’s opinion being as fol¬ 
lows : 

Opinion by Mr. Justice Letts 

The Court: Upon consideration of the demurrer, of 
course I had before me only the pleadings, but today I have 
the proof, that is, the benefit of the proof in support of the 
plaintiff’s declaration. 

I have no doubt that an easement such as we have here 
for a sewer, is an encumbrance of lien and is a defect in 
title. 
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Now, I recognize the fact that by the contract the plain¬ 
tiff was under an obligation to put in this sewer but his 
agreement was to put it in at his own expense. However, 
what he actually did was to put it in somewhat at the ex¬ 
pense of this defendant because it took 1200 square feet of 
this land which plaintiff had agreed to sell to the defendant, 
which deprived the defendant of any appropriate and 
normal use of that 1200 square feet of land, and of course, 
1200 square feet of land has some value. 

31 Furthermore, it appears from the evidence that 
this sewer was authorized by the Commission upon 
an application which had been made by Mr. Miller to serve 
Parcel “A”, and as I understand the testimony it does so 
serve Parcel “A*’. That would mean that this 1200 square 
feet of ground was taken not only to comply with this re¬ 
quirement of the contract and provide a water sewer for 
Parcel “0” but that it was also taken in part to serve the 
plaintiff Miller with respect to his building operations on 
Parcel “A” which this defendant had no interest what¬ 
ever in. 

Now, if it is a defect of title, which I think it is, it was 
not such a title as the plaintiff undertook to convey to this 
defendant. That being so it would seem that the plaintiff 
has failed to show that he was able to perform this contract. 
Having put it out of his power to transfer to the defendant 
a title which he had agreed to give, I do not think it could 
hardly be said, under the evidence which we have heard, 
that this defendant waived anything. It is true that he 
(Schwinn) explained that he was unable to go through with 
the contract because he did not have the title to this land, 
but at that time, according to the evidence, he knew nothing 
about the plaintiff’s inability to perform. However, he 
later discovered the plaintiff’s inability to perform and sets 
it down in defense in this action and asserts it in this mo¬ 
tion which rests upon the plaintiff’s evidence. 

Now, it seems to me that the same reason must neces¬ 
sarily prevail with respect to the claim for $2,500.00 which 
is stated to be the consideration for a new agreement made 
to extend the time within which this transaction was to be 
closed. At the time that agreement to extend was made, the 
plaintiff’ knew that lie had put it out of his power to go 
through with the contract and the consideration which was 
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n*mied was not a valid consideration because even though 
$2,500.00 had been paid plaintiff could never have per¬ 
formed so it was an extension of a contract which neither 
party was able to perform. That being so it could not con¬ 
stitute a valid consideration because the promise of each 
was without any support from the facts and circumstances. 

It is possible that the defendant in agreeing to pay the 
$2,500.00 may have thought or at least hoped that within 
60 days he would be able to furnish the title which he had 
agreed to convey to the plaintiff, but the plaintiff must have 
known that he had put it out of his own power to go through 
with this contract. 

So, believing that the easement for this sewer was some¬ 
what at the expense of the defendant and not wholly at the 
expense of the plaintiff, as he was required to make it, and 
believing that the putting in of this sewer and the granting 
of the easement which is perpetual in its nature, was such 
an encumbrance and defect of title that put it beyond the 
power of the plaintiff to perform the Court thinks this mo¬ 
tion must prevail and that the verdict must be directed 
for the defendant. 

32 Mr. Strasburger: Has your Honor taken into con¬ 
sideration that the dedication was of record before 
the second contract was made. That dedication was re¬ 
corded on the 15th of June; the second contract was a 
month later. 

Mr. Sherier: There was no notice to the defendant of it. 

Mr. Strasburger: That is constructive notice. 

The Court: The evidence in the case is that the defen¬ 
dant had no actual notice of it, and the plaintiff not only 
had constructive notice but he had actual notice because 
he had made the dedication himself, and so, when he made 
the new contract extending the time of performance for 
sixty days, he knew that he could not go through with it. 
So it would seem to me it would amount to the same thing 
as it would if both of them had actual notice of it. It is 
ineffectual. I think the verdict must be for the defendant. 

Mr. Strasburger: May it please the Court, you, of 
course, will allow us to note at this time our objections. 
There is no exception but we reserve whatever rights we 
have. 

The Court: Of course. 
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Call the Jury: (The Jury returned into open court at 
2:42 o’clock p. m. when the following proceedings were 
had:) 

The Court: The Court has directed that vou find for 
the defendant. That is your verdict, so say you all? 

(The Jury answered in the affirmative.) 

Judgment was thereupon entered as follows: “Judgment 
for the Defendant”. 

MILTON STRASBURGER 
DAVID HORNSTEIN 
Attorneys for Appellant 
Tower Bldg. 

Washington, D. C. 

33 Plaintiffs Exhibit A 

Exchange Contract 

This Agreement, made and entered into this 3th day of 
June, 1936, by and between Morris Miller party of the first 
part and Schwinn Inc. party of the second, 

Whereas, the said parties hereto of the first and second 
parts have mutually agreed to exchange their respective 
properties hereinafter more particularly described, upon 
the terms and conditions hereinafter set forth. 

Now Therefore, this Agreement witnesseth, That for and 
in consideration of the sum of One Thousand Dollars 
($1,000) deposited with Bradley, Beall & Howard, Inc. by 
the second parties hereto, $750.00 deposited by First Party 
(which amount is to be retained by Bradley, Beall & 
Howard, Inc. and applied on account of the commission 
due for its services), the said parties hereto of the first 
and second parts do hereby mutually promise and agree to 
and with each other as follows, to wit: 

1. That the said party of the first part shall convey, or 
cause to be conveyed, unto the said party of the second part, 
by deed with special warranty, free and clear of encum¬ 
brance, all that parcel of land situate in Montgomery 
County, Maryland, shown as parcel “C” on the plat at¬ 
tached hereto and made a part hereof, containing approxi¬ 
mately Fifty-Eight Thousand Eight Hundred and Ninety 
(58,890) square feet. 




30 


MORRIS MILLER VS. SCHWINN, INC. 


2. That the said party of the second part shall convey or 
cause to be conveyed, unto the said party of the first part 
by! deed with special warranty, all that parcel of land 
sithate in the District of Columbia, with the improvements 
thereon known as Lots 43, 44, 45, Square 3297, and Lots 92, 
93, 94 and 95, Square 3257, subject to certain first deeds of 
trust aggregating Sixty-Four Thousand Five Hundred Dol¬ 
lars ($64,500), with interest at the rate of six per cent (6%) 
per annum, payable semi-annually, and a second deed of 
trust of Forty-Four Hundred Dollars ($4400), with interest 
at the rate of six per cent (6%) per annum, payable semi¬ 
annually, all of which deeds of trust the said party 

34 of the first part hereby assumes and agrees to pay. 

The said first deeds of trust are more fully described 
as follows: On Lots 43 and 44, Square 3297 for Nine Thou¬ 
sand Dollars ($9,000) each, on which a curtail of Two Hun¬ 
dred and Fifty Dollars ($250) on each has been paid. On 
Lot 45, Square 3297 for Ninety-Five Hundred Dollars 
($9500) on which a curtail of Two Hundred and Fifty Dol¬ 
lars, ($250.) has been paid. Further curtails of Two Hun¬ 
dred and Fifty Dolars ($250.) on each of three deeds of 
trust being due Ooctober 28, 1936, and semi-annually there¬ 
after to and including April 28, 1938. The entire balance 
being due October 28,1938. On lots 92 and 95, Square 3257 
for Ninety-Five Hundred Dollars ($9500) each and on Lots 
93 and 94, Square 3257 for Nine Thousand Dollars ($9000) 
each. A curtail of Two Hundred and Fifty Dollars ($250.) 
on each of the four deeds of trust being due July 23, 1936, 
and semi-annually thereafter to and including July 23,1938. 
The entire balance being due January 23,1939. The second 
deed of trust on Lots 43 and 44, Square 3297 for Fourteen 
Hundred and Fifty Dollars ($1450) each and on Lot 45, 
Square 3297 being for Fifteen Hundred Dollars ($1500), all 
due on or before October 28, 1936. 

3. That the said party of the first part shall pay unto 
the said party of the second part the sum of Eight Hundred 
and Fifty Dollars ($850.00) in cash. 

4. That the respective parties hereto, in order to indem- 
nifv each other against loss as a result of the breach of 
the contract of exchange herein entered into, agree that in 
the event either of the respective parties hereto shall fail 
to comply with the terms of this contract then in that event 
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the defaulting party shall pay to the party aggrieved the 
sum of Five Thousand Dollars ($5,000), liquidated damages 
in full settlement of any and all claims for damages as a 
result of said breach, the said sum of Five Thousand Dol¬ 
lars ($5,000) to become a lien upon the property of the de¬ 
faulting party. 

5. That the title to each property shall be good of record 

and in fact, subject only to covenants of record and 
35 encumbrances herein mentioned, if any. Should 
either title, upon examination, be found defective, 
this agreement shall, at the option of the vendee of such 
property, be and become null and void, but neither party 
hereto shall be liable to the other for any damage by rea¬ 
son of such defective title, and they hereby accordingly 
release each other from any such liability. 

6. That rents, taxes, insurance, water rents and interest 
shall be paid or adjusted to date of transfer. Taxes shall 
be adjusted in accordance with certificate of taxes issued 
by the Collector of Taxes of the District of Columbia, and 
with the records of the Treasurer of Montgomery County, 
Maryland, except that all special improvements completed 
prior to the date hereof, whether or not assessment there¬ 
for is now levied, shall be paid for or proper allowance 
made therefor, by the respective vendors at the date of 
transfer. 

7. That the examination of title, conveyancing, record¬ 
ing notary fees and revenue stamps on deeds and notes 
shall be at the cost of the respective vendees. 

8. That the said party of the first part guarantees that 
the land to be conveyed by him is zoned for apartment pur¬ 
poses and that he will put in suitable and sufficient sewer 
and water services for the property at his own expense be¬ 
fore date of settlement. 

9. That the said party of the second part will assume an¬ 
nual charges assessed by the Washington Suburban Sani¬ 
tary Commission against the property to be conveyed by 
said party of the first part after date of settlement. 

10. That this Agreement shall be consummated simulta¬ 
neously on or before August 15, 1936, it being agreed that 
the same shall be binding upon and extend for the benefit of 
the parties hereto and each of them, their and each of their 
heirs, personal representatives, successors and assigns. 
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11. That Bradley, Beall & Howard, Inc. is acting 
36 in the premises as agents for all of the parties hereto 
and with the full knowledge and consent of all of the 
s>aid parties hereto, and shall be paid a commission for its 
services the sum of Seven Hundred Fifty Dollars ($750.00) 
by said party of the first part, and shall also be paid a com- 
riiission for its services the sum of Forty Two Hundred 
Fifty Dollars ($4,250.00) by said party of the second part. 
Said commissions to be paid at the time of settlement. 

Witness our hands on the day and the year first herein¬ 
above written. Executed in triplicate. 

MORRIS MILLER 
Party of the first Part 

Her 

MINNIE X MILLER 
mark 

Wife of Party of the first Part 

Witness DAVID HORNSTEIN 

SCHWINN, INC. 

by GEORGE SCHWINN, 
President 

NATHANIEL J. TAUBE 
Secretary 

\ 

Party of the second part 

In presence of 
MARTIN I ISEN 
EDWARD W BURNS. 

District of Columbia ss. 

I, Aileen M. Callaghan a Notary Public in and for the 
District of Columbia, do hereby certify that George 
Schwinn, Attorney in Fact for Schwinn, Inc. parties to a 
certain Exchange Contract dated the 5th day of June, 1936, 
and hereto annexed, personally appeared before me in said 
District of Columbia, the said George Schwinn, Attorney in 
Fact for said Schwinn, Inc. being personally well known 
to me as the persons who executed the said Exchange Con¬ 
tract and acknowledged the same to be their act and deed. 
Given under my hand and seal this 5th day of June, 1936. 

AILEEN M. CALLAGHAN 
Notary Public, D. C. 


(Seal) 


it /«.* >■<*' 
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38 Plaintiffs Exhibit B 

S up pie m ental A greement 

The following is hereby made a part of the hereto at¬ 
tached agreement, bearing even date herewith, June 5,1936. 

(1) It is agreed and understood that the seven properties 
to be conveyed by Schwinn, Inc. to Morris Miller are prem¬ 
ises No. 5323, 5327, 5331, 5220, 5224, 5228 and 5232 Fourth 
Street, Northwest, Washington, D. C. 

(2) With reference to the basements of premises No. 5323, 
5327, 5331 Fourth Street, Northwest, Schwinn, Inc. hereby 
agrees to repair the drainage system in the basements of 
the said buildings in strict accordance with the plumbing 
regulations of the District of Columbia, whereby seepage, 
drainage or accumulation of water shall not be possible in 
any of the said basements. 

Party of 2nd part represents all plumbing to be in accor¬ 
dance with requirements of D. C. 

The basements of all seven of the aforesaid buildings 
shall be completely fire-proofed. Awnings and screens 
shall be furnished by Schwinn, Inc. throughout. Asbestos 
coverings for the boilers and the pipes in all seven said 
buildings shall be furnished by Schwinn, Inc. 

(3) Proper back fences shall be installed by Schwinn, 
Inc. on all seven said buildings. The concrete front walks 
in front of premises No. 5323, 5327, 5331 and all cracks in 
the public hallways of said premises shall be properly re¬ 
paired. The front door of premises No. 5323 shall be prop¬ 
erly repainted. 

(4) With reference to the installation of sewer and water 
on the property to be conveyed by Mr. Morris Miller, it is 
agreed and understood that Mr. Miller shall take immediate 
steps to secure the installation of the same and any reason¬ 
able delay in the installation of the same beyond July 15, 
1936, shall be agreeable to both parties hereto, so long as 
Mr. Miller shall do all possible things to secure prompt in¬ 
stallation of the same. Agree to complete sewer not later 
than Oct 3d 1936. 

This Agreement is hereby executed for and in considera¬ 
tion of the sum of One ($1.00) Dollar and other good and 
valuable considerations by each party hereto to the other 
paid. 
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Witness our hands on the dav and the year first herein- 
above written. Executed in triplicate. 

MORRIS MILLER 
Party of first Part . 

Her 

MINNIE (X) MILLER 
Mark 

Wife of Party of First Part 

SCHWINN, INC. 

by GEORGE SCHWINN 
President 

NATHANIEL J TAUBE 
Secretary 

Party of the second Part. 

Witness: 

DAVID IlORNSTEIN 

In the presence of 
EDWARD W BURNS. 
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District of Columbia, ss : 


I, Aileen M. Callaghan a Notarv Public in and for the 
District of Columbia, do herein* certifv that Morris Miller 
and George Schwinn. Attorney in Fact for Schwinn, Inc. 
parties to a certain Exchange Contract dated the 5th day 
of June, 1936, and hereto annexed, personally appeared be¬ 
fore me in said District of Columbia, the said Morris Miller 
and George Schwinn, Attorney in Fact for said Schwinn, 
Inc. being personally well known to me as the persons who 
executed the said Exchange Contract and acknowledged the 
same to be their act and deed. 

Given under mv hand and seal this 5th dav of June, 1936. 

*■ * 7 
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AILEEN M. CALLAGHAN 
Notary Public , D. C. 

Plaintiffs Exhibit C 

AGREEMENT 


THIS AGREEMENT made and entered into on the 31st 
day of August, 1936, by and between MORRIS MILLER, 
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party of the first part, SCHWINN, INC., a corporation, 
party of tlu* second part, and BRADLEY, BEALL & 
HOWARD, INC., a corporation, party of the third part. 

WHEREAS, a contract was entered into on the 5th dav 
of June, 1936, by and between the party of the first part 
and the party of the second part for the exchange of cer¬ 
tain properties, to wit: All that parcel of land situate in 
Montgomery County, Maryland shown as parcel C on the 
Plat which is attached to and a part of the aforesaid con¬ 
tract of June 5th, 1936, containing approximately Fifty- 
eight Thousand Eight Hundred and Ninety (58,890) square 
feet; all the parcel of land situate in the District of Colum¬ 
bia, with the improvements thereon, known as Lots 43, 44 
and 45 in Square 3297 and Lots 92, 93, 94, and 95 in Square 
3257, and, 

WHEREAS, the date fixed for the settlement and con¬ 
summation of the aforesaid contract was August 15th, 1936; 
and, 

WHEREAS, the party of the second part was unable to 
make settlement of, or to consummate the aforesaid con¬ 
tract on August 15th, 1936, in accordance with the terms 
of the said contract of June 5th, 1936, and has requested 
an extension of time for performance, 

NOW, IT IS, THEREFORE, MUTUALLY AGREED 
BY AND BETWEEN THE PARTIES HERETO AS 
FOLLt )WS; 

(1) The day and date of the consummation and settle¬ 
ment of the said contract of June 5th, 1936, is hereby ex¬ 
tended from August 15th, 1936 to October 16th, 1936. 
41 (2) In consideration of said extension as afore¬ 

said, the party of the second part hereby agrees to 
pay to the party of the first part the sum of Two Thousand 
Five Hundred ($2,500.00) Dollars, which said sum, at the 
time of the consummation of the contract, shall be credited 
to the first party and deducted from the amount of cash 
required of him under the said contract of June 5th, 1936, 
or shall at said time be paid in cash to the first party by 
the second party. 

(3) In further consideration for said extension, the party 
of the second part does hereby transfer and assign to the 
third party, in trust for the first party, all of the income 
accruing from the properties to be conveyed by the second 
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party, from August 15th, 1936, to the date of settlement; 
and the third party is hereby authorized and empowered to 
collect all of the rents and income accruing during said pe¬ 
riod, and to hold the same, less necessary expenses herein¬ 
after specifically mentioned, and at the time of settlement 

of the said contract of June 5th, 1936, turn over said net 
1 . 
income to the first party, or cause same to be credited to 

first party in the said settlement. The third party is hereby 
authorized to apply so much of the rent as may be neces¬ 
sary to the maintenance and upkeep of the properties, and 
to the reduction of the trusts on the properties, referred to 
in the contract of June 5th, 1936, as the said trusts mature; 
PROVIDED, HOWEVER, that no such disbursements 
shall be made without the approval in writing of the first 
party first had and obtained. 

If in the event that settlement is not made on or before 
October 16th, 1936, in accordance with the terms of this 
agreement of extension, the party of the third part shall 
hold in trust, all of the income by them collected under this 
agreement, subject to a lien in favor of the first party 
42 for the satisfaction of any claim which may be legally 
adjudicated in favor of the party of the first part 
arising out of the forfeiture or damage provision of the 
aforesaid agreement of June 5th, 1936, or for any damages 
arising out of the within agreement. 

IN WITNESS WHEREOF, the parties hereto have af¬ 
fixed their hands and seals on the 31 day of August, 1936. 

Witnesses: 

MORRIS MILLER (Seal) 

SCHWINN, INC. 

Bv: GEORGE SCHWINN 
President 

NATHANIEL J TAUBE 
Secretary 

BRADLEY, BEALL & HOW 
ARD, INC. 

By: WM. BEALL 
Pres. 


I 
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District of Columbia, ss : 

I, Doris C. Lowe, a Notary Public in and for the District 
of Columbia, do lierebv certify that Nathaniel J. Taube is 
Attorney in Fact for Schwinn, Inc. party to a certain 
Agreement dated the 31st day of August, 1936, and hereto 
annexed, personally appeared before me in said District of 
Columbia, the said Nathaniel J. Taube is Attorney in Fact 
for said Schwinn, Inc., being personally well known to me 
as the person who executed the said Agreement and ac¬ 
knowledged the same to be his act and deed. 

GIVEN under my hand and seal this 31st day of August, 
1936. 

DORIS C. LOWE 
Notary Public , T). C. 

43 Plaintiffs Exhibit T) 

October 14th, 1936 

Schwinn, Inc. 

.■>454 Thirtieth Street, Northwest 
Washington, D. C. 

Att’n: Mr. Taube 

Dear Mr. Taube: 

I wish to confirm mv understanding of vour statement to 
me this morning on the telephone that it is definitely im¬ 
possible for Schwinn, Inc. to comply with the terms of the 
contracts entered into by your company and Mr. Morris 
Miller, under date of June 5, 1936 and August 31, 1936, 
with reference to the exchange of Mr. Miller’s plot of 
ground at Eastern Avenue and Juniper Streets, in Mont¬ 
gomery County, Maryland and your seven (7) duplex apart¬ 
ments on Fourth Street, Northwest. 

You have already received a copy of the letter which 
was directed by this office, under date of October 8, 1936, to 
the Lawyers Title Insurance Company, requesting them to 
fix an appointment for settlement on October 16th, 1936, 
and stating that they would probably receive a letter of in¬ 
structions from your Company. 

In view of the fact that you have definitely stated that 
your Company is unable to make settlement on the date 
fixed, namely October 16, 1936, and in view of the fact that 
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two days still elapse between the writing of this letter and 
the 16th of October, 1936, 1 am advising Mr. Miller to 
present himself and his wife at the Lawyers Title Insur¬ 
ance Company at 10:00 o’clock A. M. on the 16th of Octo¬ 
ber, at which time, he will be ready to proceed to carry out 
the terms of the contracts in question in the event that 
your Company will work a means of complying with the 
contracts between now and the 16th of October, 1936. 
44 l am further advised by Mr. Miller to notify you 
that in the event that settlement is not made on the 
16th of October, 1936, he will declare the contracts in ques¬ 
tion as having been breached. 

Yours very truly, 


DH/dl 


DAVID HORNSTEIN 


Copy to Bradley Beall & Howard, Inc. 

Southern Building 
Washington, D. C. 

Letter sent Registered Mail 
Return Receipt requested 

45 Plaintiffs Exhibit E 

Letter sent Registered Mail 
Return Receipt requested 

Milton Strasburgor stationery. 

October 17th, 1936 

Schwinn, Inc. 

5454 Thirtieth Street, Northwest 
Washington, D. C. 


Att'n: Mr. Taube. 


Mv dear Mr. Taube: 

In pursuance to the registered letter which was directed 
to you under date of October 14th, 1936, Mr. and Mrs. 
Morris Miller were present at the Lawyers Title Insurance 
Coippanv at 10:00 o’clock A. M. on October 16th, 1936, for 
the purpose of making a settlement of the contracts be¬ 
tween you and Mr. Miller under date of June 5th, 1936 
and August 31st, 1936. 
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They were informed that title had not been ordered by 
you in connection with the property to be taken over by 
your Company, and Mr. and Mrs. Miller, after presenting 
themselves to the settlement clerk with a deed to the prop¬ 
erty to be taken over bv vou, left the Title Company at 
10:30 A.M. 

We then communicated with your office at 5454 Thirtieth 
Street, Northwest, and were informed that you were at the 
office of Bradley, Beall Howard, Inc. Mr. Morris Miller, 
Judge Strasburger and the writer then called at the office 
of Bradley, Beall & Howard, Inc. for the purpose of mak¬ 
ing a settlement of the aforementioned contracts, at which 
time you stated that it was impossible for you or your 
Company to consummate the agreements aforementioned. 
The contracts of June 5th, 1936 and August 31st, 1936, are 
accordingly hereby declared to have been breached by you 
and we call upon you for payment of damages in the sum 
of Five Thousand ($5,000.00) Dollars, and for the payment 
of the sum of Two Thousand Five Hundred ($2,500.00) 
Dollars, which was the consideration for the extension of 
the date of settlement from August 15th, 1936 to October 
16th, 1936. 

We will be pleased to have you communicate to us your 
willingness to make payment of the above demanded sums. 

Yours truly, 

DAVID HORNSTEIN 

DH/dl for Morris Miller 

Copy of above mailed to 
Bradley, Beall & Howard, Inc. 

Southern Building. 

46 Plaintiffs Exhibit F 

MORRIS MILLER 
7800 Alaska Avenue 
Washington, D. C. 

May 22, 1936. 

Washington Suburban Sanitary Commission, 

Tower Building, 

Washington, D. C. 

Gentlemen: 

I have recently acquired the property north of and di¬ 
rectly adjoining the District Line on Eastern Avenue run- 
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ning through to Blair Road, which property is known as 
the “Brooke Tea House Property.” 

I hereby make formal application for sewer and water. 
There is at the present time on file in your office at 
Ilyattsvillc with Mr. Hall a plat of the ground and a pro¬ 
posed scheme and design for the apartment to be erected. 

Verv trulv vours, 

47 Plaintiffs Exhibit G 

Washington Suburban Sanitary Commission 
Incorporated by General Assembly of Maryland, 1918 
804-806 Tower Building 

14th & K Streets Northwest 

i 

Washington, D. C. 


Telephone Metropolitan 5584 

i 

Engineering Department 
Robt. B. Morse, Chief Engineer 
Hyattsville, Md. 

Telephone Hyattsville 400 

Commissioners 

T. Howard Duckett, Chairman 
Emory H. Boglev 
J. Donald Clagett 
J. Darby Bowman, Sec.-Treas. 

! 

June 29, 1936. 

Mr. Morris Miller, 

7800 Alaska Avenue. 

Washington, D. C. 

Dear Sir: 

Referring to your request for water and sewer service 
for your property on Blair Road, you are advised that to 
provide this property with sewer service would require the 
construction of a temporary pumping station, the cost of 
which is estimated to be $3,000.00, and which will serve 
your development along with the development of Ernest L. 
Smith. 
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1 believe you are familiar with the details of the plan 
for this service. The Commission feels that you should 
pay two-thirds of the construction costs of this temporary 
pumping: plant, and therefore upon receipt of your check 
for $2,000.00 it will proceed with the construction. 

Verv trulv vours, 

WASHINGTON SUBURBAN SANITARY 
COMMISSION. 

J DARBY BOWMAN 

•J DB./a Secretary-T reasurer. 
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OWNER’S DEDICATION 

! Finnic F Brooke. Surviving 
ten./m the entdety. owner of the p'opr'If 
described in the Engineers Certificate nete 
by adopt the plan of subdivision shown 
hereon. 

And do further dedicate and reserve the 
area indicated by 6 ft Reservation' tor the 
purpose of dr ainage , and of constructing maintain 


mq and operating a sewer by the Washington 
Suburban Sonitaru Commission. 

And establish the minimum building 
restriction 'mes 

June 15. H36 

“eo. .« frb. 

Witness 7 Minnie E Brooke 



n» 7 8 





JUNIPER east ST. 3 



SNSINOO'S CES01FKXT£ 

I hereby certify mot me plot nereon dehneatea >s correct . 

That it is a subdivision of the property conveyed by William 
K Copenhaver to Wentworth C Brooke ond Minnie E Brooke his 
wife os tenants by the enhrefy. bu deed dated December 16. >137, 
ond recorded among the Land Records of Montgomery County. 
Mara land in Liber 5k $ a* folio *1 

And that stones marked thus ■. and pipes marked thus o 
a't m place where shown 

June 15,1136 


DIVISION OF 


BROOKE TEA HOUSE PROPERTY 


SlLVEft SPttiNG 

MONTGOMERY COUNTY , MARYLAND 

Scale r*50' June 1436 


JAMES M SmOLT 
Civil emi wts 
Silver spsin6,md 



BEST COPY AVAILABLE 

I 

from the original bound volume 

I 


i 
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50 Verdict and Judgment 

Filed March 1 1939 

« * * 

This cause having come on for hearing on the 28 day of 
February, 1939, before the Court and a jury of good and 
lawful persons of this district, to-wit: 


Samuel M Wagner Jr 
Bernard A. Daly 
Harry E Benson 
William B Doster 
John E Gilliland 
Oliver D Grimes 


Charles A Barr 
Charles B Kennedy 
Rollen E Brown 
Mary B Fowler 
Cyril ,T J ones 
Herman C. Rakeman Jr. 


who, after having been duly sworn to well and truly try the 
issues between Morris Miller, plaintiff, and Schwinn Inc, 
defendant, and after this cause is heard and given to the 
jury in charge, they upon their oath say this 1st day of 
March, 1939, that they find for the defendant against said 
plaintiff, by direction of the Court 

Wherefore, it is adjudged that said plaintiff take noth¬ 
ing by this action, that said defendant go hence without 
day, be for nothing held and recover of plaintiff his costs 
of defense of this action. 

CHARLES E STEWART 
Clerk 

By direction LETTS, J. 

By CHAS B COFLIN, 
asst clerk 


Notice to Appeal 

Filed March 11 1939 

* * # 

Notice is hereby given this 11th day of March, 1939, that 
Morris Miller hereby appeals to the United States Court 
of Appeals for the District of Columbia from the final 
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judgment of this Court entered in this action on the 1st day 
of March, 1939, in favor of Schwinn, Inc. against 
51 said Morris Miller. 

MILTON STRASBURGER 
, DAVID HORNSTEIN 

Attorneys for Plaintiff 


Memorandum 

MARCH 11 - 1939. 

Undertaking $250 on appeal—filed. 


52 Order Extending Time for Filing Record on Appeal 

and Docketing Action 

, Filed April 12 1939 

# * # 

It appearing to the Court that the parties to the within 
cause require additional time for filing in the United States 
Court of Appeals for the District of Columbia, the record 
on appeal and for docketing the action, in connection with 
the appeal of the same, and it appearing to the Court that 
the parties hereto have consented to the extension of time 
for so doing, as is evidenced by their consent to the 12th 
day of April, 1939. 

ORDERED that the time for filing the record on appeal 
and docketing the action in said United States Court of 
Appeals in the above-entitled cause be and the same is 
hereby extended to seventy-five days from the date of the 
Notice of Appeal herein, namely seventy-five days from 
March 11, 1939. 

F. DICKINSON LETTS 

Justice 

We consent: 

MILTON STRASBURGER 
DAVID HORNSTEIN 
Attorneys for Morris Miller 

JOSEPH T. SHERIER 
Per J. A. S. 

Attorney for Schwinn, Inc. 
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53 Sfafewcnf of Points on Appeal 

Filed May 8 1939 
* # # 

The Court erred in granting defendant’s motion to in¬ 
struct the jury to return a verdict for the defendant, over 
the objection of the plaintiff, and in so instructing the jury, 
and in holding that the plaintiff was not ready, able and 
willing to perform the terms and conditions of the con¬ 
tract on his part to be performed. 

The Court further erred in holding, as a matter of law, 
that there was not implied in the contract the right of the 
plaintiff to install the sewer in the method adopted by him 
pursuant to the authority and directions of the Washing¬ 
ton Sanitary Commission, including the dedication of the 
right-of-way mentioned in the declaration. 

MILTON STRASBURGER 
DAVID HORNSTEIN 

54 Designation of Record 

Filed May 8 1939 
* # * 

Now comes Morris Miller, the appellant in the above- 
entitled cause, and designates the parts of the record 
which he desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the questions raised on appeal, namely: 

1. Amended Declaration. 

(Omit Exhibits attached thereto, and omit affidavit of 
merit.) 

2. Plea to first and second counts of Amended Declara¬ 
tion. 

(Omit affidavit of defense.) 

3. Condensed statement, in narrative form, of Evidence 
at Trial. 

4. Notice of Appeal. 

5. Appeal Bond. 

6. Statement of Points on Appeal. 
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7. Order extending time for filing record on appeal and 
docketing. 

8. This designation of record. 

MILTON STRASBURGER 
DAVID HORNSTEIN 
Attorneys for Appellant 

May 4th, 1939 
Service acknowledged: 

JOSEPH T. SHERIER 
(Per L. J.) 

55 District Court of the United States 

For the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages number from 1 to 54, both in¬ 
clusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 88228 
at Law, wherein Morris Miller is Plaintiff and Schwinn, 
Inc., a corporation, is Defendant, as the same remains upon 
the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 16th day of May, 1939. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7409 Miller, Appellant, vs. 
Schwinn, Inc. United States Court of Appeals for the 
District of Columbia Filed May 19 1939 Joseph W. 
Stewart Clerk. 
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United States Court of Appeals 
for the District of Columbia 

APRIL TERM, 1939 

No. 7409 


MORRIS MILLER, Appellant 

vs. 

SCHWINN, INC., a corporation, Appellee 


STATEMENT OF THE CASE 

This is an appeal from a final judgment of the District 
Court upon a directed verdict in favor of the defendant. 

The action was brought by the plaintiff, Morris Miller, to 
recover liquidated damages for the breach of a contract to 
exchange certain real estate. On June 5, 1936, by written 
contract between Morris Miller and the defendant Schwinn, 
Inc., there was to be conveyed by Morris Miller to the de¬ 
fendant a certain parcel of unimproved real estate in Mont¬ 
gomery County, Maryland, free and clear of liens, and there 
was to be conveyed by the defendant Schwinn, Inc., to Morris 
Miller several parcels of improved real estate in the District 
of Columbia, subject to certain trusts of record. This exchange 
was to be consummated on August 15, 1936. 

Paragraph 4 of the contract provided for the payment of 
$5,000.00 liquidated damages in the event either party should 
fail to comply with the terms of the contract. (Record page 30) 

Paragraph 8 provided that Mr. Miller, at his own expense, 
was to install sufficient and suitable sewer and water services 
for the Maryland property which he had agreed to convey to 
Schwinn, Inc. 
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Schwinn, Inc., in paragraph 9, agreed to assume the annual 
charges for sewer and water, as fixed by the Washington 
Suburban Sanitary Commission, which had exclusive juris¬ 
diction of these services in connection with the Maryland 
property. 

Schwinn, Inc., was unable to convey the District of Columbia 
property to Miller on August 15, 1936, (the date fixed for 
consummation of the contract,) and expressly stated that it 
was unable to comply with the contract. (As a matter of fact, 
it developed at the trial that Schwinn, Inc., had willfully put 
it out of its power to perform the contract, by conveying part 
of the Washington property to one Emily A. Schwinn, by deed 
dated May 15, 1936, recorded on October 16, 1936 [Record p. 
26] ). Subsequently, as a result of negotiations between the 
parties, a supplemental contract, dated August 31, 1936, was 
executed, extending the time for performance of the contract 
to October 15, 1936. Schwinn, Inc., expressly agreed to pay to 
Miller the sum of $2,500.00 for this extension. (Record pp. 
36-38). 

On October 15, 1936, the extended date fixed for consum¬ 
mation, Miller made tender of conveyance of the Maryland 
property to Schwinn, Inc., with the sew r er and water services 
installed in accordance with his contract. Schwinn, Inc., was 
at that time still unable to perform and through its officers 
stated that the status of the title to its District of Columbia 
propery was such that it could not convey the same to Miller. 
No other reason for its non-performance was at that time 
assigned or advanced. 

Miller thereupon demanded from Schwinn, Inc., the sum of 
$5,000.00 as liquidated damages, and $2,500.00 for the exten¬ 
sion aforesaid. This demand was refused and suit was there¬ 
upon instituted. 

The first count of the declaration relates to the stipulated 
damages (mentioned in the original contract), and the third 
count relates to the $2,500.00 agreed to be paid for the exten¬ 
sion granted to Schwinn, Inc., bv the contract of August 31, 
1936. 

The defendant, by its pleas, based its defense upon the theory 
that the plaintiff’s dedication of a six foot strip of land for 
water and sewer purposes was not authorized by the contract 
and was not within the contemplation of the parties; and that 
when the plaintiff made the six foot dedication he placed him¬ 
self in a position where he was not able to convey to Schwinn, 
Inc., an unencumbered title to the entire tract of land which 
he had contracted to convey to said company, and that conse- 
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quently the plaintiff’s tender of performance of his contract 
was not a lawful one. 

It is the contention of the appellant (Miller) that he ob¬ 
tained the installation of the sewer and water service for the 
Maryland property in accordance with the express under¬ 
standing of the parties; that the dedication of a six foot strip 
of land for water and sewer purposes was required by the 
Washington Suburban Sanitary Commission; that the dedica¬ 
tion of this strip of land for sewer and water purposes was 
within the reasonable contemplation of the parties at the 
time of the execution of the contract; that the contract failed 
of performance solely because of the reason assigned by the 
defendant Schwinn, Inc., at the time fixed for the consumma¬ 
tion of the contract, namely, that the status of its title to the 
ground agreed by it to be conveyed was such that Schwinn, 
Inc., could not convey to Miller. 

The testimony of David Hornstein, supported by the testi¬ 
mony of Mr. Miller and other witnesses, was sufficient to send 
the case to the jury. The appellant contends that Mr. Horn- 
stein’s testimony in itself raises an all important issue of fact 
in this case, namely, that Schwinn, Inc., agreed to leave it to 
the Washington Suburban Sanitary Commission to install 
the sewer and water in connection with the Maryland property, 
and the dedication of the six foot strip were pursuant to the 
method prescribed by the Washington Suburban Sanitary Com¬ 
mission, as will hereafter be shown. The uncontraverted tes¬ 
timony conclusively establishes that Miller’s dedication of the 
six foot strip of land was a necessary act prescribed by the 
Washington Suburban Sanitary Commission, and although it 
created a technical lien on the property, such lien was within 
the contemplation of the parties. This lien, which it was neces¬ 
sary to create in order to fulfill the agreement as to sewer in¬ 
stallation, was obviously intended by the parties to be an ex¬ 
ception to the general covenant to convey free and clear of liens, 
and the contract should be so construed. 

The agreement of Schwinn, Inc., to leave it to the Wash¬ 
ington Suburban Sanitary Commission to determine the man¬ 
ner in which the sewer and water facilities were to be installed 
contemplates the dedication of a six foot strip of ground, in 
view of the fact that the uncontradicted evidence in the case 
showed that that was the only method prescribed by the Com¬ 
mission, and the contract between the parties made it manda¬ 
tory upon Miller to install the sewer and water in accordance 
with the direction of the Commission. 


Mr. Hornstein testified that as attorney for Miller he drew 
the contracts and participated in all of the negotiations. 
“Miller at the time of the negotiations told Taube, Schwinn’s 
authorized agent, that he had already contacted the Wash¬ 
ington Suburban Sanitary Commission and had already ar¬ 
ranged for adequate sewer and water facilities for parcel A 
(Miller at the time being the owner of Parcels A and C, which 
fact was known to Schwinn, Inc.) “and that he was arranging 
for sewer and water facilities for Parcel C. Taube said * * * 
he was satisfied for Mr. Miller to install, knowing that Mr. 
Miller was leaving it to the Washington Suburban Sanitary 
Commission * * *. (Record p. 18) 

Shortly before August 15, 1936, (the original date fixed for 
consummation of the exchange contract,) Schwinn, Inc., in¬ 
formed Miller that the property which it had agreed to convey 
to Miller was involved in another deal, and it would be impos¬ 
sible for the defendant to convey the property to Miller. The 
defendant asked for time to straighten out the other deal. 

The contract of August 31, 1936, granting to Schwinn, Inc., 
an extension of time for performance, contained the following 
admission: 

“Whereas, the party of the second part” (Schwinn, Inc.) 
“was unable to make settlement of, or to consummate the 
aforesaid contract on August 15, 1936, in accordance with 
the terms of the said contract of June 5, 1936, and has 
requested an extension of time for performance,” 

The witness further testified that Miller duly made tender ■ 
on October 16, 1936, at which time Taube, agent for Schwinn, 
Inc., said “he was very sorry but there was nothing he could 
do, because the defendant’s property was tied up. Nothing 
was said that day about the sewer.” (The manner in which 
defendant’s property was encumbered is set forth in the dec¬ 
laration, the allegations respecting which are not denied.) 
Miller substantiated the entire testimony of Hornstein. 

On May 22, 193G (prior to the execution of the contract with 
Schwinn. Inc., relative to Parcel C.) Miller had applied to the 
Washington Suburban Sanitary Commission for sewer and 
water for Parcel A. 

At the request of Mr. Hall, Chief Engineer for the Wash¬ 
ington Suburban Sanitary Commission, Mr. Miller, on June 15. 
1936, caused to be made the dedication of the six foot strip 
of land. The dedication incident to the installation of sewer 
ancl water facilities was the method proscribed to Miller by the 
Washington Suburban Sanitary Commission as necessary for 
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the inspection and maintenance thereof. No alternative method 
was stated. 

Harry Hall, Chief Engineer of the Washington Suburban 
Sanitary Commission for more than twenty years, testified in 
substance as follows: 

The Washington Suburban Sanitary Commission has sole 
authority over sewers in the territory adjacent to the property 
in question; he has charge of engineering, designing, construc¬ 
tion and operation of water and sewer systems under the 
Washington Suburban Sanitary Commission’s control. He 
made a study of the engineering problem involved in Miller’s 
application for sewer and water. When the application from 
Miller was received with respect to Parcel A, construction of 
a sewer was considered to serve the property in what was re¬ 
garded as the most economical manner, and there was taken 
into consideration everything in the vicinity as to how the 
entire area could be served, and one lot was not considered by 
itself. From the Commission’s standpoint the economical plan 
of construction was in accordance with that which has been 
installed, and the plan installed is the one which the witness 
had recommended to the Commission. Miller made no sugges¬ 
tion as to how the sewer was to be constructed, and the wit¬ 
ness’s conclusion was reached independently. The written 
report dated June 11,1936, was received in evidence. If Miller 
had applied to the Commission for sewer service for Parcel C 
without regard to Parcel A, the Commission’s problem would 
probably not have been different from what it was; that prob¬ 
lem had been under consideration by the Commission for a 
number of years, and when the witness made his recommenda¬ 
tion he considered it to be “normal and reasonable”, and he 
still so regards it. The Commission approved Hall’s recom¬ 
mendation and authorized the construction of the sewer as it 
appeared on the plat, and Miller delivered to the Commission 
his check for $2,000.00, to cover the cost of the installation. 

Miller had nothing to do with the determination of the kind 
of sewerage plant put into operation; at the time the appli¬ 
cation was received or the report made, a pumping station had 
already been installed. (The witness thereupon explained the 
need, operation and adequacy of the operation of the pump). 
There is no cost incident to the operation of the pump, as all 
costs are paid by the Washington Suburban Sanitary Com¬ 
mission. The sewer system for the Miller property was com¬ 
pleted and put into operation September 3, 1936. Since the 
installation of the system Miller has constructed a number of 
apartments on Parcels A and C, and the system has been in 


6 

operation for both parcels. Miller did not interfere with Mr. 
Hall in reaching Hall’s conclusion about the matter and Miller 
did not recommend or suggest any different method of con¬ 
struction. The plan recommended by the witness could not 
have been carried out if the dedication had not been made 
by the owner of the property. The witness does not see how 
the Commission would have been in a position to adopt any 
other plan, because it would have had to look to him as to 
what should be done; it is the custom of the Commission to act 
in accordance with the recommendations of the witness; and 
in Mr. Hall’s opinion it was the best method of furnishing 
adequate sewer service in this particular territory, and no 
other plan would have been normal and reasonable. There was 
no discussion of the question of economics with Mr. Miller at 
any time. It would have been physically possible to have laid 
the sewer in another way but it would have been considered 
abnormal. “I never suggested to Mr. Miller that another 
method be used because I did not consider it at any time.” 
In the witness’s opinion the use of the pump does not in any 
manner impair the adequacy of the sewer system. The system 
installed is sufficient and could not have been installed without 
a pump. 

Mr. J. Darby Bowman, produced records of the Washington 
Suburban Sanitary Commission approving Mr. Hall’s recom¬ 
mendation for the installation of the sewer. The Commission 
considered no other plan. 

Mr. T. Howard Duckett, Chairman of the Washington Subur¬ 
ban Sanitary Commission, testified that there is in Maryland 
a building restriction within the area of Parcel C, “to the 
extent of eight feet on each side and twenty-five feet on the 
front of a lot; nothing could be built on this restricted portion.” 
(This restriction is for light and air.) 

The Commission has exclusive jurisdiction over sewers in 
this area. “I do not know that the Commission would have 
approved any other plan than the one recommended by Mr. 
Hall.” 

All admissions contained in the pleadings were offered and 
admitted in evidence. 

At the close of the plaintiff’s evidence the defendant moved 
for an instructed verdict in its favor. This motion was granted 
over plaintiff’s objection. 

The opinion of the Court is set forth at page 26 of the Rec¬ 
ord. The Court held that the easement for the sewer was an 
encumbrance; further, that it was the duty of plaintiff to install 
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the sewer at his own expense, which he had failed to do be¬ 
cause of the dedication of the six foot strip of land. 

The Court further held that since Schwinn, Inc., did not know 
of Miller’s alleged breach of contract at the time it admitted 
its own breach, it could not be held to have waived its right 
to object to the encumbrance. 

On the date fixed for the consummation of the contract, the 
defendant Schwinn, Inc., by deed dated May 15,1936, recorded 
on October 16, 1936, conveyed the Washington property to 
Emily G. Schwinn, thereby depriving itself of ability to per¬ 
form its contract with Miller. (Record p. 26) 

The plat of the Miller propery, indicating the six foot strip 
dedicated for sewer purposes, is shown on page 46 of the 
record. Miller owned two unimproved parcels, designated as 
“A” and “C”. The intervening parcel “B” is improved by 
the Brooke Tea House. The parcel covered by the contract 
is bounded by Eastern Avenue, Juniper Street and Blair Road 
in Maryland. 

STATEMENT OF POINTS ON APPEAL 

The Court erred in granting defendant’s motion to instruct 
the jury to return a verdict for the defendant, over the objec¬ 
tion of the plaintiff, and in so instructing the jury, and in 
holding that the plaintiff was not ready, able and willing to 
peerform the terms and conditions of the contract on his part 
to be performed. 

The Court further erred in holding, as a matter of law, that 
there was not implied in the contract the right of the plaintiff 
to install the sewer in the method adopted by him pursuant 
to the authority and directions of the Washington Sanitary 
Commission, including the dedication of the right-of-way men¬ 
tioned in the declaration. 

ARGUMENT AND AUTHORITIES 
SUMMARY OF ARGUMENT 

(1) THE SEWER WAS INSTALLED IN THE METHOD 
CONTEMPLATED BY THE PARTIES. 

(2) THE RIGHT TO MAKE THE DEDICATION WAS INCI¬ 
DENTAL TO THE PERFORMANCE OF THE CON¬ 
TRACT AND WAS IMPLIED BY ITS TERMS. 

(3) THERE WAS A REPUGNANCY IN THE CLAUSES OF 
THE CONTRACT WHICH SHOULD BE RESOLVED IN 
FAVOR OF A CONSTRUCTION WHICH WOULD MAKE 
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EFFECTUAL THE PURPOSES OF THE ENTIRE IN¬ 
STRUMENT. 

(4) APPELLEE HAVING BREACHED THE CONTRACT 
AND HAVING ASSIGNED ONE CAUSE, CANNOT 
ASSIGN A DIFFERENT CAUSE AFTER SUIT IS 
BROUGHT. 

(5) APPELLEE HAD CONSTRUCTIVE NOTICE OF THE 
DEDICATION AT THE TIME OF THE EXECUTION OF 
THE SUPPLEMENTAL CONTRACT. 

(6) TENDER OF PERFORMANCE BY APPELLANT WAS 
WAIVED. 

(1) THE SEWER WAS INSTALLED IN THE METHOD 
CONTEMPLATED BY THE PARTIES. 

The evidence shows that Schwinn, Inc., builders, desired to 
acquire Parcel C for the purpose of erecting apartment houses. 
For such purpose, the property was not available unless it was 
supplied with sewer and water facilities. One of the most 
important and vital provisions of the contract was that re¬ 
lating to the sewer and water, the furnishing of which rested 
solely with the Washington Suburban Sanitary Commission. 

The duly authorized agent of Schwinn, Inc., was informed 
by Miller that he had theretofore applied to the Commission 
for such facilities. He knew that Miller had no control over 
the matter but was entirely dependent upon the official action 
of the Commission. 

The agent of Schwinn, Inc., expressed satisfaction with this 
arrangement, and said he would be satisfied with the action of 
the Commission. 

Miller’s application, dated May 22,1936, (approximately two 
weeks before the date of the contract between the parties) 
appears on page 40 of the Record. 

Mr. Miller was informed by the Commission that he would 
have to dedicate a six-foot strip of land for sewer purposes. 
No other methods was suggested or recommended. There was 
no alternative open to him. If he had failed to comply with 
the refuest of the Commission, there would have been no 
sewerage facilities and Miller could not have performed his 
contract. Under the contract, it was his duty to have a sewer 
installed, and acting in good faith he caused the dedication to 
be made. 

The plat containing the necessary dedication, was filed among 
the land records of Montgomery County on June 15, 1936— 
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more than two months prior to the supplemental contract of 
August 31, 1936, and Schwinn, Inc., had constructive notice 
thereof. 

The parcel of land agreed to be conveyed by Miller consisted 
of 58,890 square feet, more or less. The strip dedicated was 
negligible. 

Under the laws of Maryland this strip could under no cir¬ 
cumstances have been used for building purposes because the 
law requires eight feet of land on each side for light and air. 

(2) THE RIGHT TO MAKE THE DEDICATION WAS INCI¬ 
DENTAL TO THE PERFORMANCE OF THE CON¬ 
TRACT AND WAS IMPLIED BY ITS TERMS. 

“A contract includes not only what is expressly stated but 
also what is necessary to be implied from the language 
used, and terms which may clearly be implied from a con¬ 
sideration of the entire contract are as much a part there¬ 
of as though plainly written on its face.” 

Sacramento Nav. Co. vs. Salz, 273 U. S. 326, 71 Law 
Ed. 664 

13 Corpus Juris, “Contracts”, page 558, Sec. 521 
12 Am. Jurs., Sec. 239, page 765 
6 R.C.L. Sec. 244, “Contracts”, page 856 
5 Williston on Contracts, Sec. 1293, p. 3681 

(3) THERE WAS A REPUGNANCY IN THE CLAUSES OF 
THE CONTRACT WHICH SHOULD BE RESOLVED IN 
FAVOR OF A CONSTRUCTION WHICH WOULD MAKE 
EFFECTUAL THE PURPOSES OF THE ENTIRE IN¬ 
STRUMENT. 

“Where a repugnancy is found between clauses, the one 
which essentially requires something to be done to effect 
the general purpose of the contract itself is entitled to 
greater consideration than the other, which tends to 
defeat a full performance; and repugnant words may be 
rejected in favor of a construction which makes effectual 
the evident purpose of the entire instrument.” 

Harper v. Hochstim, 20 A.L.R., at 1235, 278 Fed. 102 
Morrill v. W. Constr. Co., v. Boston, 186 Mass. 217, 72 
N.E. 550 

12 Am. Jur. Sec. 243, p. 779 
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(4) APPELLEE HAVING BREACHED THE CONTRACT 
AND HAVING ASSIGNED ONE CAUSE, CANNOT 
ASSIGN A DIFFERENT CAUSE AFTER SUIT IS 
BROUGHT. 

Appellee placed its refusal to perform solely upon the ground 
that it did not have title to the Washington property, and 
consequently could not convey it in accordance with the con¬ 
tract. At the time of such repudiation of its contract, appellee 
knew nothing about the manner in which the sewer had been 
provided or of the dedication made by Miller. This informa¬ 
tion was acquired only after the institution of suit. 

It is bound by the rule of law, which has its basis in estoppel, 
to the effect that where a party gives a reason for his conduct 
and decision touching anything involved in a controversy, he 
cannot, after litigation has begun, change his ground and seek 
to bolster up its case upon another and different consideration. 

Alabama Chemical Co. v. International Agricultural 
Corp., 35 Fed. (2) at page 910 

“When a party to a contract elects to cancel it under one 
or more alternative provisions conferring such a privi¬ 
lege, he should assign his cause and abide by it. He 
cannot assign one cause and cancel it, then, after being 
sued for wrongful cancellation, come into court and say 
he may have erred in respect of the cause assigned, but 
another cause does exist, and he is not liable. This court 
in Luckenbach Co. v. Grace, 267 F 676, 679, said: ‘But 
the further and equally conclusive answer is found in the 
settled rule of law that one who breaches his contract for 
reasons specified at the time will not be permitted after¬ 
wards, when sued for damages, to set up other and differ¬ 
ent defenses.' ” 

Chevrolet Motor Co. v. Glading, 42 F. (2d) 440, p. 445 
Citing: 

Robb v. Crawford, 16 F. (2) 339; 56 App. D. C. 394 
Wall Grocer Co. v. Jobbers’ Overall Co., 264 F. 71 
(C.C.A. 4th Circuit); McCreary v. Strongman 
(C.C.A.) 6 F. (2d) 441; Ohio Railway Co. v. Mc- 
I Carthy, 96 U. S. 258, 24 L. Ed. 693 

Where a party to a contract has refused to perform the 
same, and states the specific reason therefor, he waives other 
grounds or contentions for non-performance. 
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Selman v. Geary, 166 N.E. 455, 344 Ill. 642 
Citing: 

Gibson v. Brown, 214 Ill. 330, 73 N.E. 578 

Vincent v. McElvain, 304 Ill. 160, 136 N.E. 502 

“The defendant, without qualification, renounced the con¬ 
tract and refused to perform thereunder. Immediately 
upon such renunciation the appellant was not only ex¬ 
cused from further carrying out his part of the contract, 
but at his option had the right to treat the entire con¬ 
tract at an end for the purposes of performance, and 
could, if he so desires, and as he did, bring an action for 
damages, as provided by said contract.” 

Kocsis v. Wroblewski, 100 Ind. App. 653 

Had appellee known of the dedication and seasonably ob¬ 
jected thereto, appellant would have had an opportunity of 
acquiring the adjacent parcel, granting to the Sanitary Com¬ 
mission a right of way thereover, and obtaining a reconveyance 
to the right of way over the land in question, thereby obviating 
the present objection and alleged defense. 

(5) APPELLEE HAD CONSTRUCTIVE NOTICE OF THE 
DEDICATION AT THE TIME OF THE EXECUTION OF 
THE SUPPLEMENTAL CONTRACT. 

The public record of the dedication constituted constructive 
notice. 

Armstrong v. Ashley, 22 App. D.C. 368, 204 U.S. 272 

(6) TENDER OF PERFORMANCE BY APPELLANT WAS 
WAIVED. 

As the defendant absolutely refused to perform its contract, 
tender by plaintiff was not essential. 

13 Corpus Juris, Sec. 848 

“The majority rule is that where the vendor in an execu¬ 
tory contract for the sale of land declares positively, 
prior to the time for performance on his part, that he 
will not perform the contract at all, the vendee may, if 
he so elects, treat the contract as immediately breached 
in omnibus, and thereupon maintain an action for dam¬ 
ages.” 

Becker v. Seggie, 139 App. Div. 463, 124 N.Y.S. 116 
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It is respectfully urged that the judgment of the lower court 
be set aside and a new trial ordered. 

j Respectfully submitted, 

DAVID HORNSTEIN 
MILTON STRASBURGER 

Attorneys for Appellant . 
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FOR THK DISTRICT OF COLUMBIA. 
April Term, 1939. 


No. 7409. 


Morris Miller, Appellant , 
v. 

Schwinn, Inc., a Corporation, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF CASE. 

The agreement of exchange, dated June 5, 1936, re¬ 
quired the appellant to convey his Maryland property 
to the appellee “free and clear of encumbrance.” R. 
p. 29. It also provided that: 

He (appellant) will put in suitable and sufficient 
sewer and water service for the property at his 
own expense before date of settlement; * * * that 
the title to each property shall be good of record 



and in fact, subject only to covenants of record 
and encumbrances herein mentioned, if any. 
Should either title, upon examination, be found 
defective, this agreement shall, at the option of 
the vendee of such property be and become null 
and void, but neither party hereto shall be liable 
to the other for any damage by reason of such 
defective title, and they hereby accordingly re¬ 
lease each other from any such liability. R. p. 31. 

At the date of this contract, the Maryland property 
was not subject to any covenants or encumbrances of 
record. On June 15, 1936, ten days after the execu¬ 
tion of the exchange agreement, the appellant, with¬ 
out the knowledge of the appellee, dedicated to the 
.Washington Suburban Sanitary Commission a por¬ 
tion of the land contracted to be conveyed to the ap¬ 
pellee six feet in width and 201.67 feet in length along 
the easterly line of such tract. This dedication was 
perpetual and authorized the Sanitary Commission to 
construct, maintain and operate a sewer thereon. R. 
p. 46. Xo permanent structure could be erected over 
the dedicated portion of the land, and the Sanitary 
Commission was given the right to open, repair, or 
enlarge the sewer. The dedication could not be re¬ 
voked by the owner of the land. R. pp. 25, 26. 

Adequate sewer service could have been provided 
for the property in question without dedicating any 
part of the land. Such a plan would have involved 
some additional expense to appellant. R. pp. 23, 24, 
25. The sewer installed was originally designed to 
service an adjacent tract of land owned by appellant 
lying west of the property in question, upon which he 
contemplated the erection of apartment houses, 
i Appellant did not inform appellee that he had dedi¬ 
cated a portion of the land to be conveyed, and the 



fact was not discovered until after the institution of 
the present action. 

The court below found that the appellant had 
breached his contract by making the dedication, thus 
putting it beyond his power to give an unencumbered 
title to the Maryland property; and had also violated 
the provision of the agreement which required him to 
install tiie sewer at Ins own expanse, in that, by the 
dedication, over 1200 feet of the land agreed to be 
conveyed to the appellee had been used to partially 
defray the expense of installing the sewer, which 
serves not only the land agreed to be conveyed to the 
appellee, but also that of appellant. R. p. 27. 

SUMMARY OF ARGUMENT. 

1. The dedication of a part of the land to be conveyed 
constituted an encumbrance. 

2. Appellee’s knowledge of encumbrance did not re¬ 
lieve appellant of obligation to convey clear title. 

3. Covenants of exchange agreement dependent and 
concurrent, and no recovery by appellant justified 
without showing of ability to perform on his part. 

4. The sewer could have been installed without en¬ 
cumbering the land. 

5. Implied conditions in conflict with express pro¬ 
visions of written contract not permissible. 

6. No repugnancy exists between provisions of con¬ 
tract. 

7. There was no waiver by appellee of defense of 
want of title in appellant. 

8. The contract precludes recovery if title to either 
property defective. 
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ARGUMENT. 

1. The dedication of a portion of the land for sewer 
purposes created a lien thereon and put it beyond ap¬ 
pellant’s power to convey a title free and clear of en¬ 
cumbrance. 

In Adams v. Henderson, 168 U. S. 573, 42 L. Ed. 584, 
the court said: 

A good and indefeasible title in fee imports 
such ownership of the land as enables the owner 
to exercise absolute and exclusive control of it 
as against all others. 

That the plaintiffs have no such title is too 
clear to admit of dispute. They hold under the 
Union Pacific Railroad Company. They accepted 
a conveyance from that company which expressly 
reserved, in its favor, and without limit of time, 
an exclusive right not only “to prospect for coal 
and other minerals’’ under the land in question, 
and “to mine for and remove the same if found,’’ 
but “a right of wav over and across said lands 
a space necessary for the conduct of said business 
thereon without charge or liability for damage 
therefor.” It does not appear that the railroad 
company is under any legal obligation to sur¬ 
render oi- waive this reservation. The plaintiffs 
cannot compel it to do so. * # * 

So that the plaintiffs, in effect, ask that, instead 
of a good and indefeasible title in fee simple, the 
defendants shall take and pay for land encum¬ 
bered with the right of the railroad company for 
all time, to pass over and across it for the pur¬ 
pose of prospecting for and mining minerals other 
than coal. A court of equity could not compel 
the defendants to take and pay for land thus en¬ 
cumbered without making for the parties a con¬ 
tract which they did not choose to make for them¬ 
selves. 




In Atlantic Mortgage and Finance Co. v. Hamilton, 
40 Fed. (2d) 583, the action was to rescind an option 
to purchase two city lots in Miami, Florida and to 
establish a lien thereon for the amount paid for the 
option. 

Prior to the date of the option, the north ten feet 
of both lots had been dedicated by the then owner to 
the city for street, sidewalk and highway purposes. 
Appellant claimed as assignee of the option, elected 
to purchase, tendered payment of the first installment 
of the purchase price, but refused to accept a deed on 
the ground that the dedication constituted an encum¬ 
brance, and demanded its removal or the return of 
the option money. Appellees denied the easement 
was an encumbrance. 

In upholding the right of the appellant to rescind 
the contract, the court said: 

We are of the opinion that the easement, which 
the city of Miami acquired bv dedication from 
Flynn across the north 10 feet of the lots involved, 
constitutes an encumbrance. An “encumbrance,” 
within the meaning of covenants against encum¬ 
brances, is a burden or charge upon land. The 
general rule is that an easement upon any ap¬ 
preciable part of a valuable city lot is an encum¬ 
brance. 

In Stacuezcr v. Cooley. 115 Conn. 452, 161 Atl. 863, 
the action was for damages for breach of contract to 
sell real estate. The seller had agreed to deliver a 
good and sufficient warranty deed. On the day for 
delivery of the deed, plaintiff refused to accept it on 
the ground that the land was encumbered by a right 
of way for sewer purposes. The right of way ex¬ 
tended ~V> feet on each side of the southern line of 


6 


the tract for its whole length from one street to the 
other. 

In upholding the right of the plaintiff to refuse to 
accept the deed, the court stated: 

The appellant makes the further claim that the 
deed which he tendered, and which did not pro¬ 
tect the plaintiffs from the right of way, was yet 
a substantial compliance with the bond for a deed 
because the encumbrance was so slight as to be 
negligible. * * * By the conveyance to the city 
of an interest in this tract of land, the appellant 
had voluntarily put it out of his power to furnish 
the plaintiffs the deed called for by the bond. The 
plaintiffs were not obliged to accept this deed, 
and they were excused also from tendering full 
performance on their own part as a condition of 
their right to recover the money they had paid. 


In Moore v. Clarke. 157 Wash. 573, 289 Pac. 520, the 
suit was for rescission and to recover installments 
paid to the defendant by the purchaser of a lot of 
ground in the city of Seattle. The plaintiff had paid 
$3750 earnest money. The contract price was $15,000. 
The written contract of sale provided for conveyance 
free and clear of all liens and encumbrances existing 
as of the date of the contract. Title insurance policy 
subsequent to date of contract apprised the plaintiff 
for the first time that an easement for sewer as dis¬ 
closed in the plat of said addition existed. Further 
inquiry by the plaintiff disclosed the existence of an 
eight inch sewer across the middle of her lot, which 
served many lots in the locality as well as the lot in 
question. 

In reversing a finding in favor of the defendant, the 
court said: 
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Is this sewer easement an encumbrance upon 
the title to the land lying within the boundaries 
of lot 11 here in question? It seems plain to us 
that it is. 

Wingard v. Copeland, 64 Wash. 214, 116 Pac. 670, 
was a suit to recover the purchase price of land. The 
contract provided for a full fee simple title, free and 
clear of all liens. An easement had been created by 
a deed to a third party, and under it a water pipe 
line was maintained across the land. The defense was 
that the plaintiff was unable to convey a good title. 
In affirming a judgment for the defendant, the court 
held: 


It may be that this easement is comparatively 
only a slight hinderanee to full enjoyment of the 
land by appellant, but the certainty of its existence 
renders it such that respondents were not obliged 
to accept the title offered by appellant, in view of 
the expressed terms of the contract. 

In Pc.nisei d Wilson v. Tucker, 2 Oh. (Eng.) 191 
(1907), plaintiffs by contract agreed to buy from de¬ 
fendant two houses in a residential section. Plaintiffs 
objected to the title on the ground that a sewer running 
under the premises contracted to be sold was vested 
in the local authority, and not the vendor, and this 
constituted a defect in title. 

It appeared that the drain above referred to was 
connected with drains in adjoining houses. In sus¬ 
taining the contention of the plaintiffs, the court said: 

Sect. 19 provides that “every local authority 
shall cause the sewers belonging to them to be 
constructed, covered, ventilated, and kept so as 
not to be a nuisance or injurious to health, and to 
be properly cleansed and emptied.” Xow all 
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these provisions therefore entitle and oblige the 
local authority for the purpose of duly perform¬ 
ing their duties to do certain works. It is enough 
to say that, in reference to the sewer or drain, it 
would give them the right to enter, to open the 
drain, to cleanse it, to alter it, or to enlarge it; 
and I cannot blit think when one finds that prop¬ 
erty is subject, not only to the exception of the 
sewer, which is vested in the local authority, but 
is subject to rights in the local authority such as 
I have described, that the existence of that excep¬ 
tion and the existence of those rights, and obli¬ 
gations and power on the part of the local au¬ 
thority would be a defect in the title. 

In the instant case the easement for sewer purposes 
was perpetual; no permanent structure could be 
erected thereon; the Sanitary Commission had the 
right to open, repair or enlarge the sewer; and the 
dedication could not be revoked by the owner of the 
land. Clearly under these circumstances, it would 
seem that the easement constituted an encumbrance 
within the meaning of the contract. 

2. There was no encumbrance of record against the 
Maryland property at the date of the contract, but 
even if there had been and the appellee had actual 
notice thereof, that would not excuse the appellant 
from his obligation to convev a clear and unencum- 
be red title to the land. 

Rubeitstf'hr v. H^rshorv, 259 Mass. 288,156 X. E. 251, 
involved a written contract by which the plaintiff 
agreed to sell to the defendants four six-family dwell¬ 
ings in Boston, by a good and sufficient deed of the 
plaintiff, conveying a good and clear title to the land 
and premises, free from all encumbrances, except a 
certain mortgage. The contract provided, in case of 
defects in the title, the money paid as a deposit was 
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to be returned. The deed mentioned in the agreement 
showed that one boundary of several lots ran to the 
middle line of a ten foot passageway, which was sub¬ 
ject to use by others for all purposes for which such 
ways are used in Boston. Upon suit for refund of 
the down payment, the seller endeavored to show that 
the buyer knew of the defect at the date of the agree¬ 
ment. The court held that evidence that, before mak¬ 
ing the contract, the purchaser knew of the passage¬ 
ways, and that they might be encumbrances, was in¬ 
admissible. The right of common use of the way was 
a defect and encumbrance to the title. The purchaser 
was held entitled to recover the deposit. 

In Snoirden v. Derrick. 14 Cal. App. 309, 111 Pae. 
757, the action was to recover a $1500 deposit by the 
plaintiff on the purchase of land. The contract pro¬ 
vided for the return of deposit if title defective and 
not perfected within reasonable time. A title search 
by the plaintiff showed two rights of way evidenced 
by writings and recorded, for sewerage and other pur¬ 
poses, which were in the nature of perpetual ease¬ 
ments, granted by former owners of the land, cover¬ 
ing a strip twenty-two feet wide along the entire west¬ 
ern boundary. The plaintiff informed defendants of 
the defects in title, but they were not removed. The 
answer to the complaint admitted that the easements 
existed, but averred that, when the contract was 
signed, the plaintiff knew of them. In holding the 
plaintiff entitled to recover, the court stated: 

As to the knowledge of the plaintiff, or as to 
matters that must necessarily rest in parol, we 
cannot hold that such evidence would be admis¬ 
sible to varv the terms of the contract. The writ- 

4 

ten agreement was that the defendants would give 
a good title to the property. * * * Xo easements 
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or rights of way are excepted by the terms of the 
writing, and we deem it the best policy to hold 
the parties to the terms of their agreements as 
expressed therein. To allow parol evidence as 
to easements or other defects, for the purpose of 
showing that the vendee took the contract with 
notice of them, would be a very dangerous rule. 
It would make the question as to whether or not 
the title tendered was good and sufficient depen¬ 
dent upon the oral testimony that the parties 
might be able to procure. * * * The plaintiff 
had the right * * # to a title free from litiga¬ 
tion, palpable defects or grave doubts. 


In Lacey v. Graesale, 245 Mich. 681, 224 N. W. 436, 
defendants, owners of a lot in the city of Lansing, sold 
it to plaintiffs by warranty deed, free from all en¬ 
cumbrances. There was a right of way across the 
premises granted by prior owners for the purpose of 
an alley. Upon discovery of this condition, plaintiffs 
sued defendants for a breach of covenant. Defendants 
pleaded that the easement was no impairment of title; 
that plaintiffs had purchased with full knowledge of 
such easement: and that the legal effect of the deed 
was the same as though the easement was referred to 
therein. Judgment went for the plaintiffs. 

In affirming, the court said: 

The existence of the right of way was an ease¬ 
ment and an encumbrance upon the premises in 
question. 

* * * “Anything is an encumbrance which con¬ 
stitutes a burden upon the title; a right of way. 
* * * In short, ‘every right to or interest in the 
land, to the diminution of the value of the land, 
but consistent with the passage of the fee by the 

conve vance.’ * * 

•» 

A right to an easement of any kind is an encum¬ 
brance. 20 C. J. 1252. That plaintiffs knew of 
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the existence of this easement as an encumbrance 
upon the premises is entirely immaterial. Plain¬ 
tiffs had a right to insist that defendants covenant 
against known as w^ell as unknown encumbrances. 
It is the rule that knowledge of the existence of 
an outstanding encumbrance may be the very rea¬ 
son for insisting upon a covenant against it. 

In Edwards v. Clark, 83 Mich. 246, 10 L. P. A. 
659, 47 N. W. 112, it is said: “In this state no 
parol proof is admissible in an action upon cove¬ 
nants to show that an existing encumbrance was 
to be regarded in fact as no encumbrance. ‘It is 
as usual, and certainly as competent, to covenant 
against known as unknown encumbrances or de¬ 
fects of title;’ and, with a covenant of this kind, 
the purchaser is not called upon for the exercise 
of any diligence. Smith v. Lloyd, 29 Mich. 382, 
389. And it is said that the fact of the purchaser 
having notice of an encumbrance is the very rea¬ 
son for his taking a covenant within whose scope 
it is included. 

In Iluyck v. And reus, 113 X. V. 81, 20 X’. E. 581, 

it was asserted bv wav of defense to a suit on a cove- 

• • 

nant to convev certain land free of encumbrances that 
plaintiff* knew of defects at the time of executing con¬ 
tract of purchase. In rejecting this defense, the court 
said: 


Bnt even if she had such knowledge, that fact 
furnished no defense to this action. 

The deed entitled her to a perfect title to all 
the land which it purported to convey, free from 
any encumbrance thereon, and it is no defense to 
her action that at the time she took it she knew 
of some encumbrance or some defect in the title. 
Proof of such knowledge would be quite impor¬ 
tant in an action brought by her grantor to reform 
the deed, but as a defense to an action upon the 
covenants contained in the deed, it is of no im- 
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portance whatever. That the covenant against 
encumbrances is broken by an outstanding ease¬ 
ment of any kind is perfectly well established by 
the authorities in this state, and there is no hint 
in any of them that knowledge by the grantee of 
the existence of the easement at the time of the 
conveyance makes anv difference. * * * 

3. The convenants of the contract of exchange are 
dependent and concurrent. To entitle the appellant 
to damages for breach of the contract it was incum¬ 
bent upon him to show, as a condition precedent, that 
lie was able and willing to deliver the Maryland prop¬ 
erty free of all encumbrances. 

In Bank of Columbia v. Hagner , 1 Pet. 455, 464, 7 L. 
Ed. 219, 223, a contract for the purchase of real estate 
in this District was involved. With respect to the na¬ 
ture of the covenants, the Supreme Court said: 

In contracts of this description the undertak¬ 
ings of the respective parties are always consid¬ 
ered dependent, unless a contrary intention 
clearly appears. A different construction would 
in many cases lead to the greatest injustice, and 
a purchaser might have payment of the consid¬ 
eration money enforced upon him, and yet be dis¬ 
abled from procuring the property for which he 
paid it. * * * 

The seller ought not to be compelled to part 
with his property without receiving the considera¬ 
tion, nor the purchaser to part with his money 
without an equivalent in return. Hence, in such 
cases, if either a vendor or a vendee wish to com¬ 
pel the other to fulfill his contract, he must make 
his- part of the agreement precedent, and cannot 
proceed against the other without an actual per¬ 
formance of the agreement on his part, or a tender 
and refusal. And an averment to that effect is 
always made in the declaration upon contracts 
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containing dependent undertakings, and that aver¬ 
ment must be supported by proof. 

In Bigler v. Morgan , 77 N. Y. 312, the action was 
to recover expenses incurred by the vendee under a 
contract for the exchange of a leasehold interest in 
New York Citv land for real estate in Virginia. De- 
fendant’s title to the lease in question was defective 
in that an outstanding interest was vested in a third 
party. In sustaining the right of the plaintiff to re¬ 
cover the amount so expended, the court said: 

\Ye think the objection taken by the plaintiff to 
the defendant’s title was well founded. The con¬ 
tract between William D. Mann and Mrs. Sturges 
entitled her to a portion of the rent to be derived 
from the property and the improvements thereon, 
and was an encumbrance on the property in the 
hands of those who received it subject to that 
agreement. The existence of this encumbrance 
and the refusal or inability of the defendent to re- 
move it, constituted a breach on his part of the 
contract of exchange, which entitled the plaintiff 
to maintain this action on showing that he was 
ready and willing to perform on his part. 

If in this case neither of the parties had had 
title to the property which he had agreed to con¬ 
vey, the contract could have been rescinded and 
any payments made upon it recovered back. But 
neither could have recovered of the other damages 
for its hr each. In an action to rescind and recover 
back payments, it is enough to show a breach by 
the party who has received the money. But not 
so when the action is to enforce the contract or 
recover damages. * * * However positively a 
vendee may have refused to perform his contract , 
and however insufficient the reason assigned for 
his refusal . he cannot he subjected to damages 
without showing that he would have received what 
he contracted for had he performed. 
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In Eddy v. Davis, 116 N. Y. 247, 251, 22 N. E. 362, 
363, the action was to recover unpaid installments 
claimed to be due upon the purchase price of land. 
The contract obligated the vendor to provide a right 
of way over adjoining land belonging to him for the 
benefit of the vendee. Between the date of the con¬ 
tract and the time fixed for performance, the vendor 
conveyed the surrounding land, resulting in his inabil¬ 
ity to provide the agreed right of way. In denying the 
right of the vendor to recover the unpaid installments 
of the purchase money, the court said: 

It is undisputed that within two months after 
the defendant entered into possession of the prop¬ 
erty plaintiffs sold all their adjoining land, and 
thus put it out of their power to comply with their 
agreement with defendant, and keep open a right 
of way to the rear of his store; and at the time 
of the offer mentioned in the finding of fact 1 
have quoted, the plaintiffs were powerless to ful- 
i fill their agreement. The finding, therefore, that 
they were ready to perform, or that their offer 
and defendant’s refusal constituted a waiver of 
tender of the deed cannot be sustained. A tender 
imports not only readiness and ability to perform, 
but actual production of the thing delivered. * * * 
i Having put it out of their power to convey the 

property which they have agreed to sell, the plain¬ 
tiffs were not able to make a valid offer of per¬ 
formance, and hence are not entitled to recover 
the unpaid purchase money. 

See also: Manitoba Fish Co. v. Booth . 109 Fed. 597; 
Heron v. Iloffner, 3 Rawle 393 (Pa.); Wells, Fargo & 
Co. v. Page, 48 Ore. 74, 82 Pac. 856; McVeety v. Harvey 
Mercantile Co.. 24 N. D. 245, 139 N. W. 586. 

i 4. The statement appearing on page 8 of appellant’s 
brief to the effect that sewer service to the land in 



question could not have been provided without dedi¬ 
cating a portion thereof to the Sanitary Commission 
is not supported by the record. Hall, the engineer for 
the Commission, testified (R. p. 24) that “There 
would have been a plan which in my opinion would 
have been feasible in the absence of that dedication. 
Namely, the plan that I have already indicated, going 
around the road into Juniper Street, that plan would 
have involved some additional expense.” Again on 
page 25 of the record the same witness, in response to 
the question, “The question is whether the Blair Road 
route that I have suggested would have provided ade¬ 
quate service if it had not been possible to get that 
dedication,” answered, “Yes, it would have provided 
adequate service for the Blair Road branch.” The 
witness did not consider any other route for the sewer 
because Miller had stated he would dedicate this strip 
across his land. (R. p. 25.) It is therefore obvious 
that the sewer could have been installed without such 
dedication. 

5. The contention of appellant that the contract im¬ 
pliedly authorized him to encumber the Maryland 
property in order to supply sewer service is believed 
untenable. The contract twice provides in express 
terms that the title to the Maryland property shall be 
free and clear of encumbrances. To read into the 
contract an implied covenant that Miller might en¬ 
cumber his property would conflict with the express 
terms of the written contract and substitute by con¬ 
struction another and different agreement. It is 
never permissible to alter a writing by adding thereto 
by implication or construction conditions or provi¬ 
sions in conflict with the terms of the instrument. 
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The general rule is thus stated in Hawkins v. United 
States , 96 U. S. 689, 697, 24 L. Ed. 607, 610: 

Implied promises or promises in law exist only 
when there is no express promise between the 
parties; expressum facit cessare taciturn. Hence, 
says Chittv, a party cannot be bound by an im¬ 
plied promise, 'when he has made an express con¬ 
tract as to the same subject-matter; which is cer¬ 
tainly sound law, unless the express contract has 
been rescinded or abandoned. 

6. There is no repugnancy between the provision of 
the contract requiring Miller to install sewer service 
at his own expense and that requiring him to convey 
the property free of encumbrances. 

As above shown, both requirements could have been 
satisfied had Miller adopted a different route for the 
sewer. He chose one that encumbered the property, 
reduced the cost to himself of installation, and placed 
part of that expense upon appellee. Repugnancy 
exists only where the provisions of a contract are so 
conflicting as to make it impossible to give effect to 
all of its terms. Such is not this case. 

7. The claim that the defense of want of clear title 
in appellant is not available to appellee because the 
latter first based its refusal to perform on the ground 
that it could not clear its own property, is believed to 
be without merit. Although the appellant at all times 
knew he had encumbered his property by the aforesaid 
dedication, he concealed that fact from the appellee. 
On page 10 of appellant’s brief it is stated: 

At the time of such repudiation of its contract, 
appellee knew nothing about the manner in which 
the sewer had been provided or of the dedication 
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made by Miller. This information was acquired 
only after the institution of suit. 

Upon what theory can one be charged with having 
waived a defense when knowledge of the fact is with¬ 
held from him by the opposite party? Waiver implies 
knowledge of the right claimed to have been waived. 
It is in the nature of election, and implies a choice of 
remedies or defenses. 

In none of the cases cited by appellant does it ap¬ 
pear that the defense claimed to have been waived was 
concealed by the party claiming the benefit of the 
waiver. 

But even if appellant were in position to claim the 
benefit of such waiver, it is nevertheless submitted that 
he was not entitled to recover in this action for the 
reason that he had put it out of his power to convey 
a clear title to the Maryland property. Tender of a 
defective title did not satisfy the requirements of the 
contract. Bank of Columbia v. ffagner, and Bigler v. 
Morgan, supra. 

8. If as found by the court below the dedication of 
a part of the Maryland property constituted an en¬ 
cumbrance thereon, no recovery of damages can be had 
by the appellant under the contract which provides 
‘‘should either title, upon examination, be found de¬ 
fective, this agreement shall, at the option of the 
vendee of such property, be and become null and void, 
but neither party shall be liable to the other for any 
damage by reason of such defective title, and they 
hereby accordingly release each other from any such 
liability 
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In view of the foregoing, it is respectfully submitted 
that the court below was right in denying to appellant 
any recovery of the liquidated damages mentioned in 
the contract, and the judgment should be affirmed. 

.Joseph T. Sherier, 

Attorney for Appellee. 
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APPELLANT’S REPLY BRIEF. 


An “incumbrance’’ within the meaning of covenants 
against incumbrances is a burden upon the land. 

“The question is not to be determined ab¬ 
stractly. The nature of the easement and its pe¬ 
culiar relation to the servient estate must be con¬ 
sidered. 

“The courts have not hesitated to adopt the 
rule of reason in construing covenants against en¬ 
cumbrances, and have often recognized the distinc¬ 
tion between encumbrances which are such in a 
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strictly legal exactness, and those which, from the 
nature of the contract, the situation of the par¬ 
ties, and their evident intent at the time it was 
made, appear not to have been in contemplation. 

Wheeler v. Beem, 11 Kans. 700, 208 Pac. 626. 

In Unitarian Society v. Trust Co., 162 Iowa 389, it 
was held, that a public sewer, five or six feet under¬ 
ground, did not constitute a breach of the covenant 
against encumbrances. 

The Court said: 

“An encumbrance must operate to diminish the 
value of the estate. In this instance, the sewer 
was a neighborhood lateral, and the grant was vol¬ 
untarily made, to secure the benefits to be con¬ 
ferred on the property of the grantors. The Court 
expressly found the sewer was a benefit to the es¬ 
tate contracted to be conveyed. It would be a 
strange thing, if the defendant could sue for dam¬ 
ages for breach of contract, or breach of cove¬ 
nant against encumbrances, because of the exist¬ 
ence of a physical condition which he considered 
so indispensable to the property that he would not 
have purchased if the condition had not existed. 
Because the sewer constituted a betterment in¬ 
stead of a detriment, it did not constitute an en¬ 
cumbrance, and the privilege of the city to enter 
for the purpose of maintaining efficiency of the 
sewer, should occasion arise, is an increment or 
benefit.” 

When it is borne in mind that under the laws of 
Maryland, there is a building restriction to the extent 
of eight feet on each side, for light and air, so that the 
entire strip dedicated for sewer service was not 
available for building purposes, it will be clearly ap¬ 
parent that the appellee was not deprived of anything, 
because the strip of land, regardless of the dedication, 
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had to remain at all times open and unobstructed. (R. 
p. 26, testimony of T. Howard Duckett) In other 
words, the Appellee’s use of the strip in question was 
taken away by the building regulations. Consequently, 
it is difficult to understand how the easement created 
any “detriment” to the land, its value or availability. 
It was a great benefit to the land because the sewer 
was indispensable. 


The cases cited on Appellee’s brief arc not con¬ 
trolling. 

In Adams v. Henderson, 168 U. S. 573, there was re¬ 
served for the benefit of a third party the right to pros¬ 
pect for minerals under the land as well as a right of 
way over the land, necessary for the conduct of the 
mining business. This was essentially a detriment to 
the owner. 

In Atlantic Mori. <£ Fine. Co. v. Hamilty , 49 Fed. 
(2) 583, there were involved two city lots, the north 
ten feet of each of which had been dedicated for streets, 
sidewalk and highway purposes. Attention is called 
by the Court to certain cases in which a distinction 
exists between rural and urban property “for the rea¬ 
son that an easement across a tract of land in the coun¬ 
try does not always entail a loss but may be a benefit, 
whereas any easement across a city lot that appre¬ 
ciably decreases its size necessarily dimishes its 
value. ’ ’ 

In the case at bar we are not dealing with urban 
property, but with a parcel of rural land in the State 
of Maryland consisting of approximately 58,890 square 
feet. The strip in question was negligible and of such 
character as not to entail a loss to the owner, especially 
in view of the building restrictions above mentioned. 
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In Moore v. Clarice , 157 Wash. 573, the sewer ran 

across the middle of the lot, which might well have been 

deemed a detriment to a city lot. 

* 


Prior to the date of the exchange contract Miller had 
in writing applied to the Washington Suburban Sani¬ 
tary Commission for sewer and water. (R. p. 41) This 
fact was communicated to Mr. Taube, agent for the 
defendant. He was satisfied to leave the question of 
the manner in which the sewer was to be installed to 
the Commission. 

This was an engineering problem, and its solution 
was dependent solely upon the action of the Commis¬ 
sion. 

The engineer of the Commission made his recom¬ 
mendations to the Commission, and they were adopted. 
Mr. Miller was not consulted. He was offered no al¬ 
ternative. No plan other than the one adopted was 
considered by the Commission or its Engineer. There 
is no evidence that any other plan would have been 
acceptable to the Commission. Mr. Hall testilied as 
follows: “I do not see how the Commission would 
have been in a position to adopt any other plan be¬ 
cause it would have had to look to me as to what 
should be done: it is the custom of the Commission to 
act in accordance with my recommendations in mat¬ 
ters of this kind. In my opinion that was the best 
method for furnishing adequate sewer service in this 
particular territory. I do not think any other plan 
would have been normal or reasonable. 

The exchange contract required Miller to “put in 
suitable and SUFFICIENT sewer and water service 
for the property”. Miller’s legal duty was to insure 
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the “ sufficiency ” of the sewer service. The defen¬ 
dant, on cross-examining the engineer, Hall, sought 
to show that there were two methods available for in¬ 
stalling the sewer, other than the plan which the Com¬ 
mission approved and installed and which would not 
have required the dedication of any part of Parcel C. 
The witness did not testify that there was any 
other plan which would provide “suitable and 
sufficient” sewer service. To the contrary, he stated 
that there vras one plan which would have been 
physically possible, but it would have required 
double the normal depth of cut, which would 
have been abnormal and “no such deep cut was con¬ 
sidered, the cut by the longer route would have been 
600 feet, as against a cut of 350 feet; I never suggested 
to Mr. Miller that such a deep cut should be made be¬ 
cause I did not consider it at the time”. Witness 
Hall, was asked on cross-examination in connection 
therewith: “The question is whether the Blair Road 
Route that I have suggested would have provided ade¬ 
quate service if it had not been possible to get that 
dedication?” To which he answered: “Yes it would 
have provided adequate service FOR THE BLAIR 
ROAD BRANCH.” The Blair Road Branch was the 
northern part of the parcel which Miller had agreed 
to convey to the defendant, but the contract required 
Miller to furnish SUFFICIENT service for the EN¬ 
TIRE parcel. 

In connection with the defendant’s suggestion of a 
second alternate method of installing the sewer, wit¬ 
ness Hall was asked “Wouldn’t it have been possible 
to extend that sewer to Juniper Street through to 
Eastern Avenue and then up to a point where service 
for Parcel C would have been provided?” to which he 
answered: “It would have been possible to extend it up 
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to that point, but it would have been a question as to 
whether or not it would have given COMPLETE ser¬ 
vice to Parcel C”. 

Therefore we have an uncontradicted record of the 
opinion of the only expert witness in the case to the 
effect that the manner in which the Commission in¬ 
stalled the sewer was the onlv method considered and 
the only method that would meet the requirements of 
the exchange contract, namely, the installation of 
SUFFICIENT service for the ENTIRE parcel, and 
that the dedication in question was necessary to carry 
but the^aid plan. 

One. alternate method suggested by the defendant, 
in the opinion of the witness Hall, might not have 
given' COMPLETE service to Parcel C. The other 
alternate method suggested by the defendant, in the 
opinion of the Witness, would have provided adequate 
service ONLY FOR THE BLAIR ROAD BRANCH, 
and not for the entire parcel C. 

The argument of Counsel for appellee that “ade¬ 
quate sewer service could have been provided for the 
property without dedicating any part of the land”, 
and that “such a plan would have involved some addi¬ 
tional expense to Appellant,” is hardly supported by 
the record. The question of expense was not consid¬ 
ered by Miller. Neither the abnormal plan discussed 
by the witness nor the partial Blair Road Branch Plan 
was even considered by Mr. Hall when he had the 
, problem before him for determination. 

, Respectfully submitted, 

David Hornstein, 

Milton Strasburger, 
Attorneys for Appellant. 






